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Jury Trials in Bankruptcy Court? 

By Bankruptcy Judge Dan Collins (D. Arizona)1 

Bankruptcy judges are occasionally asked: “do bankruptcy courts conduct jury trials?” The 
short answer is “not oŌen.” In an informal poll of chief bankruptcy judges in the Ninth Circuit, 
only the District of Nevada (Judge Gregg Zive) confesses to have taken a jury trial to judgment. 
Several bankruptcy judges in the Ninth Circuit report geƫng close to holding a jury trial, but their 
cases either seƩled or were otherwise disposed prior to judgment. The most recent bankruptcy 
court jury trials were held in the Eastern District of North Carolina (Judge Joseph Callaway) and 
Southern District of New York (Judge David Jones).2 So why are jury trials in bankruptcy court so 
rare? That requires a longer answer.  

 
The starƟng point for this journey begins with the Seventh Amendment to the United 

States ConsƟtuƟon, which states:  
 
In Suits at common law, where the value in controversy shall exceed twenty dollars, 
the right of trial by jury shall be preserved, and no fact tried by a jury, shall be 
otherwise re-examined in any Court of the United States, than according to the 
rules of the common law. 
 

In the Seventh Amendment, the Framers of the ConsƟtuƟon drew a disƟncƟon between cases at 
common law and cases in equity. In the parlance of the Bankruptcy Act of 18983 “parƟes to a 
proceeding within the summary jurisdicƟon of the bankruptcy court were not enƟtled to a jury 
trial . . . . [However] plenary acƟons were not within the summary jurisdicƟon of the bankruptcy 
court.”4 The pracƟce in the United States at that Ɵme mirrored that of 18th century England, 
where cases at law were enƟtled to jury trials but equitable claims were not. Because 
“proceedings of bankruptcy courts are inherently proceedings in equity,”5 today parƟes hoping 
for a bankruptcy court jury trial must demonstrate that the maƩer before the bankruptcy court 
is a maƩer for which there would have been a right to a jury trial at common law.  
 

By statute, original jurisdicƟon over bankruptcy cases lies with the district court.6 District 
courts, in turn, may refer to bankruptcy courts cases under Title 11 (bankruptcy) and proceedings 
arising under, arising in, or related to those bankruptcy cases.7 All district courts have issued 

                                                           
1 For their brilliant insights and valuable wordsmithing, the author would like to thank Bankruptcy Judges Madeleine 
Wanslee (D. Arizona), John Hoffman (SD Ohio), Joseph Callaway (ED North Carolina), and David Jones (SD New York) 
as well as Arizona State University 3L Nicolas Forger. 
2 Judge Jones’ colleague, Judge John Mastando III (SDNY), is currently slated to conduct a jury trial in January 2024.  
3 Commonly called the Bankruptcy Act. 
4 “Colliers on Bankruptcy,” ¶ 3.08 [1][a] page 3, 108.2, 16th ed (2022). 
5 Katchen v. Landy, 382 U.S. 323, 336-7, 86 S. Ct. 467, 476 (1966).  
6 28 U.S.C. § 1334. 
7 “Each district court may provide that any or all cases under Ɵtle 11 and any or all proceedings arising under Ɵtle 11 
or arising in or related to a case under Ɵtle 11 shall be referred to the bankruptcy judges for the district.” 28 U.S.C. § 
157(a). 
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general orders automaƟcally referring bankruptcy cases and proceedings to the bankruptcy 
courts. 

 
For the purposes of determining whether bankruptcy courts have the authority to render 

final judgment on a given maƩer, the Judicial Code (Title 28) disƟnguishes between core 
proceedings and non-core proceedings. Likewise, the Bankruptcy Reform Act of 19788 no longer 
looks to a bankruptcy court’s summary or plenary jurisdicƟon, but rather speaks in terms of core 
and non-core proceedings in bankruptcy. SecƟon 157(b)(1) of the Judicial Code authorizes 
bankruptcy courts to hear and enter final judgment on core proceedings. As to non-core maƩers, 
in the absence of consent, bankruptcy courts may hear those maƩers so long as they are related 
to the bankruptcy case. But the bankruptcy court is then ordinarily required to submit proposed 
findings of fact and conclusions of law to the district court for entry of a final judgment.9 With the 
consent of all parƟes, however, a non-core proceeding related to the bankruptcy case may be 
referred by the district court to the bankruptcy court for trial and entry of final judgment.10 

 
In 1989, the U.S. Supreme Court addressed acƟons at law or equity in Granfinanciera, S.A. 

v. Nordberg.11 There, a bankruptcy trustee sued for a money judgment on a fraudulent transfer. 
The defendant had not filed a proof of claim in the bankruptcy case or otherwise affirmaƟvely 
consented to the bankruptcy court’s jurisdicƟon.12 The court held that the fraudulent transfer 
acƟon was an acƟon at law (not equity), so the defendant was enƟtled to a jury trial under the 
Seventh Amendment. However, the court noted that it was not deciding whether the bankruptcy 
court could conduct the jury trial or, if Congress authorized a bankruptcy court to conduct the 
trial, whether a trial conducted by a non-ArƟcle III judge would pass muster under ArƟcle III of 
the ConsƟtuƟon.  

 
Following Granfinanciera, courts of appeal split on whether bankruptcy courts could 

conduct jury trials of any type, regardless of whether the claims were core or non-core under 
28 U.S.C. § 157(b).13 In 1994, Congress once more stepped into the fray enacƟng § 157(e) of the 
Judicial Code which provides:  
                                                           
8 Commonly called the Bankruptcy Code.  
9 28 U.S.C. § 157(c)(1).  
10 28 U.S.C. § 157(c)(2).  
11 492 U.S. 33, 109 S. Ct. 2782.  
12 This was important because in Katchen the Supreme Court held that a creditor who filed a claim in a bankruptcy 
case waived the right to a jury trial on that claim and on claims at law brought against that creditor by the bankruptcy 
trustee seeking to augment the bankruptcy estate. See also Langenkamp v. Culp, 498 U.S. 42, 111 S. Ct. 330 (1990).  
13 See Rafoth Nat’l Union Fire Ins. Co. (In re Baker & GeƩy Fin. Servs, Inc.), 954 F.2d 1169, 1173 (6th Cir. 1992) (“[A]s 
relevant statutes do not reveal any congressional intent that bankruptcy courts conduct jury trials, we will not imply 
that bankruptcy courts are authorized to conduct jury trials.”); MaƩer of Grabill Corp., 967 F.2d 1152, 1158 (7th Cir. 
1992) (holding that the Bankruptcy Code “does not authorize bankruptcy judges to conduct jury trials.”); In re United 
Missouri Bank of Kansas City, N.A., 901 F.2d 1449, 1457 (8th Cir. 1990) (“Since Congress did not see fit to consider 
whether the ConsƟtuƟon denied bankruptcy courts the authority to conduct jury trials it seems unlikely” it 
considered the need to provide for authority for the bankruptcy court to conduct a jury trial.”); In re Kaiser Steel 
Corp., 911 F.2d 380, 392 (10th Cir. 1990) (“Congress had no specific intent to vest bankruptcy judges with the 
authority to conduct jury trials.”); In re Ben Cooper, Inc., 896 F.2d 1394, 1402 (2nd Cir. 1990) (“bankruptcy courts 
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(e) If the right to a jury trial applies in a proceeding that may be heard under this 
secƟon by a bankruptcy judge, the bankruptcy judge may conduct the jury trial if 
specially designated to exercise such jurisdicƟon by the district court and with the 
express consent of all the parƟes.  
 

This subsecƟon establishes that bankruptcy courts may conduct jury trials but only when (1) the 
bankruptcy court is specially designated by the district court and (2) the parƟes expressly consent. 
If a district court decides not to designate trial by jury in the bankruptcy court on a given maƩer, 
the district court must withdraw the reference and try the case. Some district courts have entered 
standing orders authorizing the local bankruptcy court or bankruptcy judges to preside over jury 
trials upon consent of the parƟes.14 Other districts have local rules addressing the process to be 
followed to gain a special designaƟon from the district court’s chief judge. If a district court does 
specially designate a bankruptcy court to conduct a jury trial in a bankruptcy maƩer, the parƟes 
sƟll have the last word because all parƟes must expressly consent to the bankruptcy court 
conducƟng the jury trial.15  
 

By virtue of filing a bankruptcy peƟƟon, the Sixth and Seventh Circuits have found that a 
debtor is deemed to have consented to the bankruptcy court entering final orders in the 
bankruptcy case.16 Non-debtor parƟes sued in bankruptcy court by a debtor or bankruptcy 
trustee are typically the obstacle to a jury trial in the bankruptcy court. Why? While the answer 
to that quesƟon is not the same in every case, strategically a defendant sued in bankruptcy court 
may feel their chances are greater outside of the bankruptcy court and likely also believe a trial 
in the district court will not occur as quickly as in bankruptcy court.  

 
The Stern Trilogy 
 

In Granfinanciera, the Supreme Court suggested that there is a close Ɵe between a 
liƟgant’s right to a jury trial in a bankruptcy proceeding and the right to final judgment from an 
ArƟcle III judge.17  Three important Supreme Court cases address bankruptcy courts’ 

                                                           
may conduct jury trials in core proceedings.”); In re Cinematronics, Inc., 916 F.2d 1444 (9th Cir. 1990) (“bankruptcy 
courts cannot conduct jury trials on non-core maƩers, where the parƟes have not consented.”). 
14 For example the Southern District of New York’s Dec. 7, 1994, order states the SDNY District Court “hereby specially 
designates the bankruptcy judges of this district to conduct jury trial pursuant to 28 U.S.C. §157 ( e).” 
15 How a non-debtor manifests “express consent” is itself an interesƟng maƩer but a maƩer for another paper. 
16 MaƩer of Hallahan, 936 F.2d 1496 (7th Cir. 1991) (Debtor cannot claim a right to a jury trial because “he voluntarily 
submiƩed his case to the bankruptcy court.”). In re McLaren, 3 F.3d 958 (6th Cir. 1992) (Debtor who voluntarily files 
bankruptcy and later becomes a defendant in an adversary proceeding has no right to a jury trial even if the claim 
against him is a claim at law.). But see In re Jensen, 946 F.2d 369, 374 (5th Cir. 1991) (rejecƟng the theory that the 
debtor waives the right to a jury trial on all claims by filing a voluntary peƟƟon), abrogated on other grounds by In re 
El Paso Elec. Co., 77 F.3d 793, 794 (5th Cir.1996); Germain v. Conn. Nat. Bank, 988 F.2d 1323, 1329–1330 (2d. Cir. 
1993) (same), Biling v. Ravin, Greenberg, & Zackin, P.A., 22 F.3d 1242, 1253 (3d Cir. 1994) (same). 
17 Granfinanciera, S.A. v. Nordberg, 492 U.S. 33, 53, 109 S. Ct. 2782, 2796 (1989) (“[O]ur decisions point to the 
conclusion that, if a statutory cause of acƟon is legal in nature, the quesƟon whether the Seventh Amendment 
permits Congress to assign its adjudicaƟon to a tribunal that does not employ juries as facƞinders requires the same 
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consƟtuƟonal authority to finally adjudicate certain disputes. All were decided aŌer Congress 
enacted 28 U.S.C. § 157(e) in 1994 and each bear menƟoning. First, in Stern v. Marshall,18 the 
court ruled, over the objecƟon of a non-debtor party, that non-ArƟcle III judges19 could not enter 
final judgment on certain causes of acƟon even where Congress had designated those acƟons as 
“core” maƩers. Stern was followed by ExecuƟve Benefits Insurance Agency v. Arkison20 which 
held that bankruptcy courts can issue proposed findings of fact and conclusions of law for the 
district court if the bankruptcy court lacks the authority to enter final judgment on the maƩer. 
Finally, in Wellness Int’l Network, Ltd. v. Sharif,21 the Supreme Court held that the bankruptcy 
court could enter final orders over non-core and/or Stern-type of core cases with the parƟes’ 
consent to the bankruptcy court’s authority to do so22. Therefore, consistent with 28 U.S.C. 
§ 157(e), a party’s consent to the bankruptcy court’s authority is crucial to the bankruptcy court 
being able to enter final judgment on a non-core or “Stern-core” claim, just as that consent is 
necessary for the bankruptcy court to conduct a jury trial on such claims.  

 
Personal Injury, Wrongful Death Claims and Jury Trial Rights 
 

Personal injury and wrongful death tort claims hold a special place in the jury trial and 
bankruptcy framework. For example, under 28 U.S.C. § 157(b)(2)(o), such claims are not “core” 
proceedings in bankruptcy even if they are claims against the bankruptcy estate. Moreover, 28 
U.S.C. § 157(b)(5) requires these non-core claims be tried in the district court where the 
bankruptcy is pending or where the claim arose. As to jury trials on personal injury and wrongful 
death tort claims, 28 U.S.C. 1411(a) tells us that neither the Bankruptcy Code nor the Judicial 
Code shall “affect any right to trial by jury that an individual has under applicable non-bankruptcy 
law.” In the aggregate, those statutes assure a personal injury or wrongful death tort claimant 
will be enƟtled to a jury trial if they wish. In this author’s view, these statutes do not necessarily 
mandate that the jury trial be conducted by the district court because, under 28 U.S.C. § 157(e), 
the parƟes may consent to the bankruptcy court conducƟng the jury trial and the district court 
may specially designate the bankruptcy court to handle that jury trial.  

 
If a party sued in bankruptcy court is enƟtled to a jury trial on those claims or on their 

counterclaims, the bankruptcy court may conduct the jury trial if the bankruptcy court otherwise 
holds subject maƩer jurisdicƟon, the parƟes’ consent, and the district court specially designates 
the bankruptcy court to conduct that jury trial. Of course, the parƟes’ consent to a bankruptcy 
jury trial has its limits. For example, what if none of the parƟes have a right to a jury trial on their 

                                                           
answer as the quesƟon whether ArƟcle III allows Congress to assign adjudicaƟon of that cause of acƟon to a non-
ArƟcle III tribunal.”). 
18 563 U.S. 462, 131 S. Ct. 2594 (2011).  
19 Bankruptcy judges are appointed under ArƟcle I of the U.S. ConsƟtuƟon.  
20 573 U.S. 25, 134 S. Ct. 2164 (2014).  
21 575 U.S. 665, 135 S. Ct. 1932 (2015).  
22 Bankruptcy Rule 7008 requires the complaining party to make “a statement that the pleader does or does not 
consent to entry of final orders or judgment by the bankruptcy court.” The 9th Circuit Bankruptcy Appellate Panel 
recently had occasion to plumb the depths of consent to a bankruptcy court’s jurisdicƟon in the case of In Re 
Richards, BAP No. CC-22-1241-GFL (December 11, 2023). 
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11 492 U.S. 33, 109 S. Ct. 2782.  
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(e) If the right to a jury trial applies in a proceeding that may be heard under this 
secƟon by a bankruptcy judge, the bankruptcy judge may conduct the jury trial if 
specially designated to exercise such jurisdicƟon by the district court and with the 
express consent of all the parƟes.  
 

This subsecƟon establishes that bankruptcy courts may conduct jury trials but only when (1) the 
bankruptcy court is specially designated by the district court and (2) the parƟes expressly consent. 
If a district court decides not to designate trial by jury in the bankruptcy court on a given maƩer, 
the district court must withdraw the reference and try the case. Some district courts have entered 
standing orders authorizing the local bankruptcy court or bankruptcy judges to preside over jury 
trials upon consent of the parƟes.14 Other districts have local rules addressing the process to be 
followed to gain a special designaƟon from the district court’s chief judge. If a district court does 
specially designate a bankruptcy court to conduct a jury trial in a bankruptcy maƩer, the parƟes 
sƟll have the last word because all parƟes must expressly consent to the bankruptcy court 
conducƟng the jury trial.15  
 

By virtue of filing a bankruptcy peƟƟon, the Sixth and Seventh Circuits have found that a 
debtor is deemed to have consented to the bankruptcy court entering final orders in the 
bankruptcy case.16 Non-debtor parƟes sued in bankruptcy court by a debtor or bankruptcy 
trustee are typically the obstacle to a jury trial in the bankruptcy court. Why? While the answer 
to that quesƟon is not the same in every case, strategically a defendant sued in bankruptcy court 
may feel their chances are greater outside of the bankruptcy court and likely also believe a trial 
in the district court will not occur as quickly as in bankruptcy court.  

 
The Stern Trilogy 
 

In Granfinanciera, the Supreme Court suggested that there is a close Ɵe between a 
liƟgant’s right to a jury trial in a bankruptcy proceeding and the right to final judgment from an 
ArƟcle III judge.17  Three important Supreme Court cases address bankruptcy courts’ 
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14 For example the Southern District of New York’s Dec. 7, 1994, order states the SDNY District Court “hereby specially 
designates the bankruptcy judges of this district to conduct jury trial pursuant to 28 U.S.C. §157 ( e).” 
15 How a non-debtor manifests “express consent” is itself an interesƟng maƩer but a maƩer for another paper. 
16 MaƩer of Hallahan, 936 F.2d 1496 (7th Cir. 1991) (Debtor cannot claim a right to a jury trial because “he voluntarily 
submiƩed his case to the bankruptcy court.”). In re McLaren, 3 F.3d 958 (6th Cir. 1992) (Debtor who voluntarily files 
bankruptcy and later becomes a defendant in an adversary proceeding has no right to a jury trial even if the claim 
against him is a claim at law.). But see In re Jensen, 946 F.2d 369, 374 (5th Cir. 1991) (rejecƟng the theory that the 
debtor waives the right to a jury trial on all claims by filing a voluntary peƟƟon), abrogated on other grounds by In re 
El Paso Elec. Co., 77 F.3d 793, 794 (5th Cir.1996); Germain v. Conn. Nat. Bank, 988 F.2d 1323, 1329–1330 (2d. Cir. 
1993) (same), Biling v. Ravin, Greenberg, & Zackin, P.A., 22 F.3d 1242, 1253 (3d Cir. 1994) (same). 
17 Granfinanciera, S.A. v. Nordberg, 492 U.S. 33, 53, 109 S. Ct. 2782, 2796 (1989) (“[O]ur decisions point to the 
conclusion that, if a statutory cause of acƟon is legal in nature, the quesƟon whether the Seventh Amendment 
permits Congress to assign its adjudicaƟon to a tribunal that does not employ juries as facƞinders requires the same 
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claims or counterclaims but nevertheless want the bankruptcy court to conduct a jury trial? 
Obviously, the Bankruptcy Code cannot be employed to expand jury trial rights, and in those 
circumstances, the bankruptcy court must deny this consensual request, just as a district court 
would as well. 

 
Once the parƟes have established a right to a jury trial and consented to the bankruptcy 

court conducƟng the jury trial, and the district court has specially designated the bankruptcy 
judge to conduct the trial, then what? Bankruptcy courts do not maintain a list of eligible jurors 
in its district (the “jury pool”), have the infrastructure to summon jurors, and oŌen do not have 
the physical faciliƟes (i.e., jury box, jury deliberaƟng room, etc.) to conduct a jury trial. The 
bankruptcy court will need to work with the district court’s staff on these and all other logisƟcal 
and procedural maƩers, for which details are beyond the scope of this arƟcle.  

 
Conclusion 
 
 Bankruptcy courts are ready, willing and (most significantly) legally able to conduct jury 
trials. But because of the significant consƟtuƟonal, legislaƟve and strategic hurdles that must first 
be cleared, and because most civil cases seƩle anyway, as a pracƟcal maƩer, few jury trials are 
conducted by bankruptcy courts. However, when the stars align, most bankruptcy judges would 
relish the opportunity to conduct a jury trial on claims or counterclaims related to their 
bankruptcy cases.  
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