WESTERN LEGAL HISTORY

THE JOURNAL OF THE
NINTH JupICIAL CIRCUIT HISTORICAL SOCIETY

VorLuME 7, NUMBER 1 WINTER/SPRING 1994



Western Legal History is published semi-annually, in spring and fall, by the
Ninth Judicial Circuit Historical Society, 125 S. Grand Avenue, Pasadena,
California 91105, {818} 795-0266. The journal explores, analyzes, and presents
the history of law, the legal profession, and the courts—particularly the federal
courts—in Alaska, Arizona, California, Hawaii, Idaho, Montana, Nevada,
Oregon, Washington, Guam, and the Northern Mariana Islands.

Western Legal History is sent to members of the Society as well as members
of affiliated legal historical societies in the Ninth Circuit. Membership is open
to all. Membership dues {individuals and institutions): Patron, $1,000 or more;
Steward, $750-8999; Sponsor, $500-$749; Grantor, $250-$499; Sustaining, $100-
$249; Advocate, $50-899; Subscribing (non-members of the bench and bar,
lawvyers in practice fewer than five years, libraries, and academic institutions),
$25-$49; Membership dues {law firms and corporations): Founder, $3,000 or
more; Patron, $1,000-82,999; Steward, $750-$999; Sponsor, $500-8749; Grantor,
$250-$499. For information regarding membership, back issues of Western
Legal History, and other society publications and programs, please write or
telephone the editor.

POSTMASTER:

Please send change of address to:
Editor

Western Legal History

125 8. Grand Avenue

Pasadena, California 91105

Western Legal History disclaims responsibility for statements made by
authors and for accuracy of footnotes.

Copyright, ©1994, Ninth Judicial Circuit Historical Society
ISSN 0896-2189

The Editorial Board welcomes unsolicited manuscripts, books for review,
and recommendations for the journal. Manuscripts {three copies, and one
diskette in Wordperfect 5.0 or higher, if possible) should be sent to the Editor,
Western Legal History, 125 S. Grand Avenue, Pasadena, California 91105.
Texts, including quotations and endnotes, must be double-spaced. Notes must
be numbered consecutively and appear in a separate section at the end of the
text. Authors are requested to follow the style for citations used in this journal.
Manuscripts that are no more than thirty pages in length, not counting notes,
charts and tables, and photographs, are preferred. Also preferred are manu-
scripts not concurrently under consideration by another journal.

Whether because of prejudice or custom, writers in earlier times often used
language considered strange or offensive today. Because Western Legal History
publishes articles that present the historical record as accurately as possible, it
occasionally publishes quotations containing such language. The publication of
such is not to be construed as representing the attitudes of either the authors or
Western Legal History.

Communication with the editor is encouraged before submission of any
manuscript. At that time, other guidelines for the preparation and publication
of an article may be discussed. Consultation upon punctuation, grammar, style,
and the like is made with the author, although the editor and the Editorial
Board are the final arbiters of the article’s acceptance and appearance.

Articles published in this journal are abstracted and indexed in America:
History and Life; Historical Abstracts; the Index to Legal Periodicals; and the
Legal Resources Index.



NINTH JUDICIAL CIRCUIT HISTORICAL SOCIETY

BOARD OF DIRECTORS

HON. JAMES R, BROWNING
Chairman
San Francisco

JAMES P. KLEINBERG, ESQ).
President
San Jose

CHRISTINE S.W. BYRD, ESQ.
Vice President
Los Angeles

GERSHAM GOLDSTEIN, ESQ.
Treasurer
Portland

CHET ORLOFF
Secretary
Portland

JEROME 1. BRAUN, ESQ.
Immediate Past President
San Prancisco

H. JESSE ARNELLE, ESQ.
San Francisco

LEROY J. BARKER, ESQ.
Anchorage

THOMAS D. BEATTY, £SQ.
Las Vegas

HON. JAMES M. BURNS
Portland

DAVID A. CATHCART, ESQ.
Los Angeles

HON. BARBARA A. CAULFIELD
San Francisco

GEORGE W, COOMBE, JR., ESQ.
San Francisco

JOHN L. COOPER, ESQ.
San Francisco

GEORGER C, DALTHORP, ESQ.
Billings

C. F, DAMON, IR, ESQ.
Honolulu

F. BRUCE DODGE, ESQ.
San Frangisco

JEROME B. FALK, JR., ESQ.
San Francisco

MURRAY M. FIELDS, ESQ.
Los Angeles

MAX L. GILLAM, ESQ).
Los Angeles

HON., ALFRED T, GOODWIN
Pasadéna

HON. PROCTOR HUG, JR.
Reno

J. STERLING HUTCHESON, ESQ.

San Diego

SUSAN Y. ILLSTON, ESQ.
Burlingame

ELWOOD §. KENDRICK, ESQ.
Los Angeles

FREDERICK K. KUNZEL, ESQ.
San Diego

THOMAS R. MALCOLM, ESQ.
Irvine

EDWARD . McANIFF, ESQ.
San Francisco

MICHAEL E. McNICHOLS, ESQ.
Lewiston

FORREST A, PLANT, ESQ.
Sacramento

HON. MANUEL L. REAL
Los Angeles

CHARLES B. RENFREW, ESQ.
San. Francisco

HON. PAUL G. ROSENBLATT
Phoenix

HON., HAROLD L. RYAN
Boise

GARVIN F. SHALLENBERGER, ESQ.

Costa Mesa

DONALD C. SMALTZ, ESQ.
Los Angeles

GERALD K. SMITH, ESQ.
Phoenix

HON. JOSEPH T, SNEED
San Francisco

CHRISTINA A. SNYDER, ESQ.
Los Angeles

WILLIAM E. TRAUTMAN, ESQ.
San Francisco

WILLIAM W. VAUGHN, ESQ.
Los Angeles

ROBERT §. WARREN, ESQ.
Los Angeles

BOARD MEMBERS EMERITI

JOSEPH A. BALL, ESQ.
Long Beach

HON. RICHARD H. CHAMBERS
Tucson

ALLAN E. CHARLES, ESQ.
San Francisco

MORRIS M. DOYLE, ESQ.
San Francisco

JAMES C. GARLINGTON, ESQ.
Missoula

SHIRLEY M. HUFSTEDLER, ESQ.
Los Angeles

LEONARD S. JANOFSKY, ESQ.
Santa Monica

HON. JOHN F. KILKENNY
Portland

HON. SAMUEL P. KING
Honolulu

MARCUS MATTSON, ESQ.
Los Angeles

JOHN A. SUTRO, SR, ESQ.
San Francisco

SHARP WHITMORE, ESQ.
Fallbrook

BRADLEY B. WILLIAMS
Director



WESTERN LEGAL HISTORY

BRADLEY B. WILLIAMS, Editor
PHILIPPA BRUNSMAN, Assistant Editor

EDITORIAL BOARD

REX ARMSTRONG, ESQ.
Portland

JUDITH AUSTIN
Idaho State Historical Society

GORDON M. BAKKEN
California State University,
Fullerton

MICHAL R. BELKNAP
California Western School of
Law

HON. JAMES R. BROWNING
Circuit Judge, U.S. Court of
Appeals for the Ninth Circuit

ELIZABETH J. CABRASER, ESQ.
San Francisco

ERIC A. CHIAPPINELLI
School of Law, University of
Puget Sound

LAWRENCE M. FRIEDMAN
Stanford Law School

CHRISTIAN G. FRITZ
University of New Mexico
School of Law

HON. ALFRED T. GOODWIN
Senior Circuit Judge, U.S.
Court of Appeals for the Ninth
Circuit

ROBERT W. GORDON
Stanford Law School

MICHAEL GRIFFITH
Archivist, U.S. District Court,
Northern District of California

JAMES W. HULSE
University of Nevada, Reno

LOUISE LaMOTHE, ESQ.
Los Angeles

DAVID J. LANGUM
Cumberland School of Law,
Samford University

MARIJ. MATSUDA
Law Center, Georgetown
University .

R. JAMES MOONEY
University of Oregon Law
School

JAMES M. MURPHY, ESQ.
Tucson

CLAUS-M. NASKE
University of Alaska,
Fairbanks

PETER NYCUM
Northwestern School of Law,
Lewis and Clark College

KENNETH O’'REILLY
University of Alaska,
Anchorage

PAULA PETRIK
University of Maine

JOHN PHILLIP REID
New York University
School of Law

RAY REYNOLDS
Editor, California Lawyer

HARRY N. SCHEIBER
Boalt Hall, University of
California

MOLLY SELVIN, PH.D.
Santa Monica

CHARLES H. SHELDON
Washington State University

CAROQLINE P. STOEL
Portland State University

STEPHEN L. WASBY
State University of New York,
Albany

JOHN R. WUNDER
University of Nebraska



WESTERN LEGAL HISTORY

VOLUME 7, NUMBER 1  WINTER/SPRING 1994

CONTENTS

The Legal System of Spanish California:
A Preliminary Study 1

David ]. Langum

California’s Alien Land Laws

Bruce A. Castleman 25
Canadian Indians, Time, and the Law

Hamar Foster 69

The Decolonization of Canada: Moving
Toward Recognition of Aboriginal

Governments

Kent McNeil 1 13
The First Duty: A Review Essay

Alfred T. Goodwin 143

Book Reviews 1 49

Articles of Related Interest 1 65

Memberships and Contributions ]. 73

Cover Photograph: Laws, cases, and judicial decisions involving
native peoples of the Pacific Northwest and Canada are the
focus of articles by Hamar Foster and Kent McNeil in this
issue. (Photograph by Edward S. Curtis, 1914, Special
Collections Division, University of Washington Libraries)



A soldier’s wife at Monterey, 1791, ascribed to José Cardero (Courtesy
of the Museo de America, Madrid, and Iris Engstrand, University of
San Diego)



THE LEGAL SYSTEM OF
SPANISH CALIFORNIA:
A PRELIMINARY STUDY

Davip J. Lancum

he tentative character of Spain’s settlement
in Alta California resulted in a legal system that was itself only
provisionally formed.* The Spanish seized California in 1769,
primarily as a defensive measure to preserve their hold on ter-
ritory they had long claimed but then perceived to be under
threat of actual occupation by Russia and Britain. Throughout
the following fifty-three years of Spanish control, California
was essentially a military frontier and was governed as such.
The military commander of Spanish California also served as
its political governor.

The military forts (presidios) and the church’s missions were
both far more important in California than the civilian settle-
ments (pueblos), the third member of the Spanish triad of fron-
tier governance. Indeed, the establishment of civilian settle-
ments was in large part to support the military, by growing
crops and providing places of residence for retired soldiers. The
historian Hubert Howe Bancroft found the European popula-
tion for the pueblos Los Angeles and San Jose, as of 1820, to be

David J. Langum is professor of law at the Cumberland School
of Law at Samford University. This article was originally deliv-
ered as a paper at the symposium “The Spanish Beginnings in
California, 1542-1822,” July 15-19, 1991, at the University of
California, Santa Barbara.

*Ihave called this study “preliminary” primarily because it relies too heavily
upon secondary authority, especially the writing of Hubert Howe Bancroft.
This must be explained. Almost all the originals of the Spanish California
judicial records were destroyed in the 1906 San Francisco fire. However,
Bancroft had previously made voluminous extracts of many of these records,
synopses of some of which were presented in his History of California. This
paper relies heavily upon those printed synopses.
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650 and 240, respectively, and that of the civilian villa of Bran-
ciforte only 75.! The majority of Spaniards were soldiers, living
with their families in the presidios. A few civilians, small
squads of soldiers with their families, and the Franciscan padres
lived at the missions. A very few Spaniards lived on ranches.
Adding it all up, the total was small. Bancroft found the Span-
ish and mixed-blood Indian population for California to be only
3,270 in 1820, fifty-one years after the founding.? Most had
some immediate relationship to the military.

California was not only thinly populated but extremely iso-
lated geographically, and homogeneous in its Catholic faith and
Hispanic cultural presuppositions. Before 1800 it had virtually
no foreign trade, and after the turn of the century such foreign
trade as it did have was illicit. There was almost no private
enterprise in Spanish California; consumer goods were pur-
chased at the military commissary and crops were sold to the
military, both at fixed prices.

The extracts themselves are much more detailed and are available at the
Bancroft Library. In addition, some few Spanish judicial records are in vol. 1
of the Monterey Archives, maintained by the Monterey Country Historical
Society, Salinas. The overwhelming bulk of this sixteen-volume archive dates
from the Mexican period. Also, scattered Spanish records are in the local
Hispanic records known as the Los Angeles Archives, Los Angeles County
Museum of Natural History. A guide to those thousands of documents,
prepared by William Mason of that museum, would be most helpful in
identifying which of them are judicial documents of the Spanish period. A few
other judicial records are in the archives of smaller jurisdictions, such as San
Jose and Branciforte. The originals of the San Jose records are divided between
the Santa Clara County Recorder’s Office, the San Jose City Clerk’s Office,
and the San Jose Historical Museum. Transcripts are in the Bancroft Library.
Originals of Branciforte records for 1796-1803 are in the Latin American
Collection of the University of Texas Library (William B. Stephens Collection).
See Henry Putney Beers, Spanish &) Mexican Records of the American
Southwest {Tucson, 1979}, 269-81. A full study of the Spanish-period legal
system requires the use of these primary sources.

Since I am now working in a different field and will be unable for the
indefinite future to return to the study of Hispanic legal history, I offer this
only for what it purports to be: a preliminary study. On the other hand, this is
the only such study of the Spanish California legal system that exists. In gray
areas, where I have indicated doubts in the notes, the sources may offer a
resolution. Some scholar may pick up these pieces and work them into a
completed whole.

Far more judicial records survive for the Mexican period of California than
for its Spanish era. The examples given and the conclusions reached in my
book on the Mexican legal system, Law and Community on the Mexican
California Frontier, were based entirely on my examination of the original
Mexican records.

"Hubert H. Bancroft, History of California, 7 vols. (San Francisco, 1874-90;
reprint, Santa Barbara, 1963-70), 2:349, 377, 390 thereafter cited as Bancroft,
Historyl.

ZBancroft, History, supra note 1 at 2:392.
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A view of the Presidio of Monterey, 1791, by José Cardero {Bancroft
Library}

This backwater of the Spanish empire, lacking all signs of
noisy, capitalist rambunctiousness, required little by way of a
legal system. The legal system of Spanish Alta California was
as rudimentary as its colonization.

FormaL Law anD PusLic Law

This is not to say there were no laws applicable to California.
There were laws in abundance. In addition to current royal
orders and commands of the viceroy in Mexico, there was the
Recopilacién de leyes de los reynos de las Indias of 1680. The
framers of the Recopilacion extracted more than four hundred
thousand royal orders into a codification of sixty-four hundred
laws of general application arranged into nine books.? A revi-
sion, the Novisima recopilacion, appeared in 1805. There were
many other less distinguished compilations and legal digests. In
1792 a detailed set of commercial ordinances for business deal-

3A general history of Spanish colonial law, especially relating to Mexico, is in
Jacinto Pallares, Curso completo de derecho mexicano [Mexico City, 1904).
More recent studies include Guillermo Floris Margadant S., Introduccion a

la historia del derecho mexicano (Mexico City, 1971}, English edition: An
Introduction to the History of Mexican Law {Dobbs Ferry, N.Y., 1983}, and
John T. Vance, The Background of Hispanic-American Law: Legal Sources and
Juridical Literature of Spain (Washington, D.C., 1937; reprint, Westport, Conn.,
1979},



4 WEesTERN LEGAL HisTtory Voir. 7, No. 1

ings, the Ordenanzas de Bilbao, was applied to Mexico, includ-
ing California.*

Theoretically, all of these were applicable to Alta California.
Formal Spanish law was used in the foundation of pueblos,
land-grant procedures, and the resolution of disputes between
missions and pueblos. Laws were occasionally cited in disputes
between the military government and the missionaries.® But
these laws hardly touched the lives of the general California
populace. Since there was almost no private commerce, there
were no commercial disputes on which to use the commercial
ordinances. The California population had no need of the pro-
cedural law and the specialized tribunals and judgeships de-
tailed in the Recopilacion, and even less need of the substan-
tive law, which creates and defines rights and duties. Lacking
significant private property, the inhabitants had little need for
such law.

On the eve of the Mexican revolution there were some pro-
found changes in Spanish law, specifically through the liberal
constitution of 1812 and the judicial law of October 9, 1812.
This latter document, particularly, provided guidance for the
civil courts and gave detailed instructions for the conduct of
conciliation procedures that were required before actual litiga-
tion. There is good reason to believe that these late reforms
had little impact in most of the Spanish borderlands and proba-
bly none in Alta California,® although they would greatly influ-

“Frederick F. Barker and Joseph M. Cormack, “The Mercantile Act: A Study
in Mexican Legal Approach,” Southern California Law Review 6 [November
1932}, 6-7, and Helen L. Clagett, “The Sources of the Commercial Law of
Mexico,” Tulane Law Review 18 (March 1944}, 438-40, both contain
information on the promulgation and effect of the Ordinances of Bilbao.

STris H. W. Engstrand, “The Legal Heritage of Spanish Califormia,” Southern
California Quarterly 75 {Fall/Winter 1993, 205-36. On August 15, 1779,
Junipero Setra, the president of the California missions, wrote to the guardian
of his religious college in Mexico, asking for a set of the Recopilacién and
pointing out that the governor had a copy and “he is outmatching us with his
quotations. Although I remember quite an amount from the time I read these
laws, Thave also forgotten a great deal—especially the quotations. Andso 1
would appreciate it if they came, and we can let him know he is not dealing
with ignorant men.” Apparently they arrived, as subsequent correspondence,
dated November 1 and 2, 1782, between various missionaries, the governor,
and Serra refer to specific provisions within the Recopilacion. Antonine
Tibesar, ed., Writings of Junipero Serra, 4 vols. (Washington, D.C., 1955-66),
3:353 and 4:397-400.

$David J. Langum, “The Introduction of Conciliation into Modern Spanish Law
and its Practice in the Spanish-American Borderlands,” in Studies in Roman
Law and Legal History in Honour of Ramon ’Abadal i de Vinyals on the
Occasion of the Centenary, ed. Manuel J. Peldez (Barcelona, 1989}, 337-41.



WINTER/SPRING 1994 LEGAL SYSTEM 5

ence the law of independent Mexico and its practice in Alta
California.”

In addition to the large body of formal Spanish law, there
was a great deal of provincial law, almost all of it public law.
Numerous laws concerned land and its use and inheritance.
Decrees and orders governed and varied the amount of duties
charged on the importation and exportation of goods—all car-
ried, however, on government ships. Laws regulated livestock
branding and slaughter as well as prices for goods. The gover-
nors issued numerous orders creating law of a public nature.
For example, on December 2, 1817, the governor forbade card
games on Catholic feast days. In December 1815 a different
governor issued detailed regulations for the sale of liquor at the
presidios: only one person to be the designated sales agent; no
credit; no enforcement of debt for liquor; nothing to be taken in
pawn; limits on amounts and to whom liquor could be sold.?

Local pueblos enacted their own regulations. For example,
Los Angeles had a problem with disturbances from joyriding
long before the invention of the automobile. On June 21, 1809,
it adopted an ordinance outlawing horseback riding through the
town after 8:00 P.M. unless a person could prove the legitimacy
of his errand.?

Spanish California had a plethora of such regulatory laws. As
Bancroft put it, somewhat condescendingly, “If the three great
principles underlying ethics, namely, law, government, and
religion, are proper criteria of progress, the Hispano-Californi-
ans were the most civilized of peoples. . . . [A]s for laws, there
was no end to them. Men were made to eat and sleep by law, to
work, dress, play, and pray by law, to live and die by law.”10

These public laws were either required by a royal decree (a
new one or a standing order contained in the Recopilacion), or
an order imposed by the governor. The local ordinances were
enacted by the cabildo, more commonly known in California
as the ayuntamiento, a locally elected town council. This body
was presided over by the town’s alcalde, the same official most
immediately involved with civil litigation, who also played a
lesser role in criminal litigation.

’See generally chs. 2,4, and 5 of David . Langum, Law and Community on the
Mexican California Frontier: Anglo-American Expatriates and the Clash of
Legal Traditions, 1821-184¢6 (Norman, 1987) [hereafter cited as Langum, Law
and Community},

8The 1815 and 1817 order are both in Bancroft, History, supra note 1 at 2:425-
26.

“Ibid. at 2:191.

Hubert Howe Bancroft, California Pastoral {San Francisco, 1888}, 537-38
{hereafter cited as Bancroft, California Pastoral).



6 WesTERN LEGAar HisTORY Voi.7,No. 1

ALCALDE SYSTEM

The alcalde originated with the Arabic official known as the
cadi and was introduced into Spain during its medieval occupa-
tion. As the institution developed in Spain, the alcalde, or,
more specifically, the alcalde ordinario, became an elected
municipal official. The office, in its judicial aspects, was some-
what analogous to the English justice of the peace. But the
alcalde had additional executive and legislative duties.

In his executive role, the alcalde was much like the Anglo-
American mayor. He also presided over the ayuntamiento,
which was composed of himself and usually two regidores, or
city councilmen. Thus he had an important legislative func-
tion, although here he could be cutvoted. The alcalde in Spain
and in its colonies was almost always a respected community
figure, often an elder.

The alcalde’s judicial role was paternalistic and benevolently
dictatorial. In local disputes his word was the law itself, not
confined by any legalistic standards. No one expected him to
know anything about the intricacies of formal Spanish law. He
could resolve local conflicts as he thought fit, constrained only
by the cultural and religious mores of the local village from
which he was elected and in which he sat. Alcalde justice has
been well described as “a formalistic administration of law . . .
based on ethical or practical judgements rather than a fixed,
‘rational’ set of rules.”!!

The alcalde system was popular in Spain and later in its
kingdoms and colonies, including Mexico and California. It
offered a locally controlled system of justice with easy access
for the town’s inhabitants. The lack of legal technicalities en-
sured that any peasant could feel comfortable presenting his
viewpoint of any dispute to the alcalde. For most small-town
residents, a talk with their alcalde was the only contact with
the legal system they would ever have.”?

When California was first settled in 1769, there was no need
for alcaldes or regidores because almost every Hispanic in Cali-
fornia was a soldier. The need for civil institutions grew with

"Douglas Hay, “Property, Authority and the Criminal Law,” in Albion’s Fatal
Tree: Crime and Society in Eighteenth-Century England, ed. Douglas Hay
{New York, 1975}, 40. Hay is paraphrasing Max Weber's characterization of
“khadi justice” and its comparability to that of the English justice of the peace.
On the Arabic cadis’ extraordinary powers, see also Clifford Stevens Walton,
The Civil Law in Spain and Spanish-America (Washington, D.C., 1900), 61-62.
2L ocal Spanish colonial institutions are described well in C.H. Haring, The
Spanish Empire in America (New York, 1947; reprint, New York, 1963}, 147-65
[hereafter cited as Haring, Spanish Empire).



WINTER/SPRING 1904 Lecal SYsTeEm 7

A soldier at Monterey, 1791, ascribed to José Cardero {Courtesy of
the Musco de America, Madrid, and Iris Engstrand, University of
San Dicgol
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the expansion of the civilian population, and in 1779 Governor
Felipe de Neve drafted detailed provisions for civilian gover-
nance. Two years later, the king approved this reglamento. It
provided for an alcalde in each civilian pueblo (as well as in the
Indian mission settlements), to function in their normal judi-
cial and executive capacities. Additionally, there would be two
regidores who, with the alcalde, would form the town council,
or ayuntamiento. The governor would appoint these three offi-
cials for the first two years. Thereafter, the inhabitants of each
pueblo could annually elect their own alcaldes and regidores,
subject to confirmation by the governor.'?

Problems developed with the pueblo alcaldes almost imme-
diately, probably related to the poor quality of settlers, of
whose indolence and dissipation the government often com-
plained. Another problem was simple illiteracy. In 1781 the
alcalde of San Jose was unable to write. However, that was not
unusual in California. In 1785 only fourteen of the fifty mem-
bers of the Monterey presidio could write, and in the following
year only seven of thirty soldiers at the San Francisco presidio
were literate.* Irregularities and slow progress in San Jose
caused the governor to suspend the elections and temporarily
reinstitute an appointment process in 1785, and Los Angeles
was not permitted an alcalde until 1788.15

When the alcalde system was resumed and elections were
held, it was with a new feature. Officials known as comisiona-
dos were appointed by the governor for the pueblos of Los An-
geles and San Jose, and later for the villa of Branciforte. The
comisionados were usually the corporals of the military guard
stationed at the civilian settlements. They represented the
governor in those settlements and reported to the commander
of the nearest presidio—Monterey in the cases of Branciforte
and San Jose, and Santa Barbara in the case of Los Angeles. One
of the duties of the comisionados was to oversee the civilian
alcaldes and regidores, and ensure that those civilian officials
performed their duties promptly.!¢

The comisionados continued their role for the duration of
the Spanish regime. Although they were military men, they
constituted the political representatives of the governor, who
was also, it will be recalled, the military commander. The

3These provisions are contained in title 14, section 18, of the Neve regulations,
which are reprinted in translation as an appendix of Richard P. Powell,
Compromises of Conflicting Claims: A Century of California Law, 1760 to
1860 [Dobbs Ferry, N.Y., 1977), 235-50.

“Bancroft, History, supra note 1 at 1:642.

15Tbid. at 1:478, 461.

16]hid. at 1:461, 478, 601-02, 661.
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comisionados were empowered to annul some acts of the town
councils and alcaldes, but they had affirmative duties as well,
such as allocating lands for farming, conferring land titles, col-
lecting taxes, and exhorting those neglecting their crops.'”

The subjugation of the alcaldes and regidores to the repre-
sentatives of the governors was a success, at least from the
viewpoint of the governors. One governor attributed the
restoration of prosperity at San Jose to the appointment of
comisionados.' The military continued to exercise close con-
trol over the municipal officials. Occasionally an elected al-
calde or regidor was not confirmed and a new election was
ordered,’ and even a comisionado could be removed if not
sufficiently energetic.?® Some comisionados found themselves
in a different sort of trouble, probably by being too active. Dis-
affected inhabitants of San Jose burned down the house of an
unpopular comisionado in 1800, and troops had to be sent in by
the governor to restore order.?!

It has been suggested that the comisionado could annul the
judicial decisions of the alcaldes, as well as control their leg-
islative and executive acts.?? But it seems more likely that the
extent of the judicial activity of the comisionados was to make
sure the alcaldes were really working, that they were hearing
and deciding disputes presented to them, and that the comi-
sionados did not act to second-guess their decisions. Their rela-
tionship would seem to be more analogous to that of prefect to
juez de paz in centralist Mexico.” One strong piece of evidence
for this is a letter from Governor Borica to the comisionado of
San Jose on April 30, 1798, ordering him not to meddle in the
administration of justice.?* Perhaps the comisionado filled the
usual function of the alcalde, not in review but in the original

UIbid, at 1:716; ibid. at 2:378; Theodore Grivas, “Alcalde Rule: The Nature of
Local Government in Spanish and Mexican California,” California Historical
Society Quarterly 40 (March 1961}, 12-13, also in Theodore Grivas, Military
Governments in California, 1846-1850 [Glendale, Calif., 1963}, 153-54 [here-
after cited as Grivas, Military Governments}; Francis F. Guest, “Municipal
Government in Spanish California,” California Historical Society Quarterly 46
{December 1967}, 313-19 |hereafter cited as Guest, “Municipal Government”],
WRancroft, History, supra note 1 at 1:483 {Governor Pedro Fages in 1791},

#Ibid. at 2:191 (San Jose regidor disapproved and new election ordered in 1801},
20Tbid. at 1:661 {Governor Borica to Santa Barbara commander: if Los Angeles
comisionado not active enough, he should be removed}.

21bid. at 1:718.

By Grivas, Military Governments, supra note 17 at 153. T admit to stating this
view myself, Langum, Law and Community, supra note 8§ at 32, but now have
doubts.

¥Langum, Law and Comumunity, supra note 7 at 36-37.

“Bancroft, History, supra note 1 at 1:722.
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instance, when a particular alcalde was absent or had been
suspended, as they sometimes were because of incompetence.
The exact nature of the comisionado’s judicial authority, par-
ticularly in relation to the alcalde, remains a gray area that
needs further investigation.?

On the whole, the local California magistrates, the alcaldes,
functioned in practice in much the same manner as has been
described for the neighboring province of New Mexico:

In legal proceedings, little attention was paid to any
code of laws since, in fact, the magistrates had no law
books or written statutes to guide them. Many were
perhaps unaware that such existed. . . . By and large,
judgment of the alcaldes, when it was not corrupted by
personal interest or sheer malicious obstinacy, con-
formed to the prevailing customs of the country.?s

CrRIMINAL LITIGATION

The Spanish criminal law employed the fuero system. If a
criminal defendant were a military man, he was entitled to be
tried by a military court; if a priest, by a church court; and if a
civilian, by a civilian court.?” As for the military and civilian
fueros, in California there was no real difference. The man who
would make the determination of guilt or innocence and set
the punishment, excepting only the most petty and the most

»Guest, "Municipal Government,” supra note 17 at 317, 320-21, presents
evidence that the comisionados did themselves play an active role in at least
some criminal proceedings. But there is still doubt. Most of these examples
are taken from San Jose {and found in the San Jose Archives), a pueblo so in
disfavor with the governors that its alcaldes were from time to time simply
suspended. Further, some of these examples may involve retired military
personnel. They were still regarded as belonging to the army and could be
called into service for emergency duty. Thus, they were still in the military
fuero and, like the comisionado but unlike the alcalde, were entitled to be
tried by a military officer. Last, some of the “judicial” duties suggested by
Guest's evidence may simply be the preliminary taking of witness statements.
Today, we might think that would be a strange thing for a tax collector to do,
but we must remember that California was a frontier, whose culture, even in
settled areas, did not have fixed ideas about the separation of governmental
powers. All this said, it is not clear exactly what the judicial role of the
comisionados was. My statement in the text is simply a judgment subject

to further research and refinement.

*Mare Simmons, Spanish Government in New Mexico {Albuquerque, 1968;
reprint, Albuquerque, 1990}, 176 [hereafter cited as Simmons, Spanish
Government).

¥See Lyle N. McAlister, The “Fuero Militar” in New Spain 1764-1800
{Gainesville, 1957).
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severe, was the same. For a military defendant the governor
would act as commander, and for the civilian, as political gov-
ernor. Although there is room for doubt as to the authority of
the subordinate officials—alcalde, comisionado, and presidio
commander—there is no question that the ultimate authority
within California over criminal and civil cases was vested in
the governor.

Punishment for petty offenses was summary. The corporal
of a mission guard could punish insubordination, for example,
with flogging or placement in the stocks, and an alcalde or a
comisionado could doubtless order the stocks or minor flogging
for a petty offense such as public drunkenness. The priests at
the missions asserted a paternal power over their Indian
charges, including the responsibility of discipline. There was
nearly constant friction between the governors and the mis-
sionaries as to how far the padres’ power of punishment ex-
tended. Governor Borica suggested a pragmatic and well-de-
fined solution in 1796. The limit he set was twenty-five lashes;
if more punishment were deserved, the matter belonged to the
royal jurisdiction and not to the missions.?®

More serious criminal matters were initiated in ways that
varied with the location of the crime, its severity, and the fuero
of the defendant. A suspect would be jailed pending investiga-
tion, determination of guilt, and punishment. Ordinarily there
was no bail. Were a crime committed at a mission, either by
an Indian or a mission soldier, the corporal of the guard would
proceed with an investigation, take written statements, and
forward them and the accused under guard to the commander
of the nearest presidio.?® If a crime occurred within a pueblo or
villa, or the surrounding lands over which the alcalde had juris-
diction, the town alcalde initiated proceedings by ordering an
arrest. He then prepared a sumaria [sometimes called an expe-
diente), which included a statement of the charges, witnesses’
statements, and a statement of the defendant. All of that was
forwarded to the governor for decision.?® Some minor matters
were apparently tried by the commander of the local fort or
presidio, who also tried serious crimes, with appeal to the gov-
ernor when the culprit was a member of the military.?!

In difficult cases, or in cases of great severity of the alleged
crime, the governor ordered a military officer to prepare an

¥Bancroft, History, supra note 1 at 1:593.
2Bancroft, California Pastoral, supra note 10 at 299.

#This was the procedure followed in New Mexico. Simmons, Spanish
Government, supra note 26 at 177.

#Guest, “Municipal Government,” supra note 17 at 317, 320-21.
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investigation. Thus, for example, in 1806 Corporal Cota inves-
tigated an alleged case of incest between a father and daughter
at San Fernando,3? and in 1812 Lieutenant Estudillo was or-
dered to conduct an investigation into Padre Quintana’s
death.® Such investigations would result in the forwarding

of a bundle of documents, including affidavits and depositions,
to the governor.

After the sumaria or expediente was complete, a prosecutot,
or fiscal, was appointed and the defendant was permitted to
designate a defense counsel. The governors usually appointed
army officers as prosecutors. The defendants also chose offi-
cers, and were apparently free to name anyone in California as
their defenders. In 1815 Lieutenant Guerra was compelled to
travel from San Diego to Monterey—many hundreds of miles—
to defend a soldier who had been charged with insulting his
sergeant.?* Neither prosecutor nor defense counsel had formal
training; there were no lawyers in Spanish California, although
some few would appear during the Mexican period.

The job of the prosecutor and defender was to argue the con-
trary inferences in the depositions that could lead to innocence
or guilt and to urge those factors in the case that would lessen
or increase culpability for purposes of sentence. The state of
forensic science was so primitive and the legal system so rudi-
mentary that criminal charges were usually not pursued unless
proof of guilt were relatively manifest. The dark side of the
infancy of scientific investigation was that Spanish law permit-
ted torture to compel a confession of a defendant of whom
there was grave suspicion but insufficient evidence. The con-
fession could be repudiated later and then could not be consid-
ered. Thus in 1804 the California governor proposed the torture
of a woman who had refused to confess a murder of which she
was strongly suspected.?

Usually there was no oral testimony. That is a particularity
of English common law, while the tendency of continental
civil-law jurisdictions is to determine cases by formal state-
ments and written submissions. The deliberations by the Span-
ish governors were by no means rubber-stamp endorsements of
prosecutorial recommendations. The Spanish governors were

“Bancroft, History, supra note 1 at 2:192,

3%Thid. at 2:387.

#Ibid. at 2:424; another example is in ibid. at 2:192.

3Thid. at 2:191. However, there is no evidence that women as a class were
treated disfavorably by the legal system. See Rosalind Z. Rock, “Pido y Suplico:

Women and the Law in Spanish New Mexico, 1697-1763,” New Mexico
Historical Review 65 [April 1990}, 146-59.
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Spanish natives, reasonably well-educated career officers, sent
from Spain to the New World. Generally speaking they were
excellent bureaucrats 3¢

The governors’ proceedings actually resulted in some acquit-
tals. In 1792 a mission Indian at San Carlos named Estanislao
was unhappy with his wife. He beat her severely and left her in
the woods. Estanislao admitted this to his mistress. After the
body of the dead wife was found, Sergeant Vargas was ordered
to conduct an investigation and Estanislao repeated his admis-
sion. However, the testimony and the record evidently con-
flicted over the force and manner of the blows the dead woman
suffered. The defendant was acquitted and released on the sup-
position that his spouse might have been killed by a bear.?” In
another example, in 1814 an artilleryman was acquitted of a
charge that he had poisoned another soldier.3#

After the governor had found guilt and pronounced sentence,
the case was forwarded to Mexico for final review, at that point
usually only as to the sentence. Here the status of the defen-
dant, civilian or military, made some difference. If civilian, the
defendant’s fate was decided by the audiencia, the highest colo-
nial court, composed of judges trained in the law. If military,
the matter went to the viceroy for a decision in his capacity as
commander-in-chief, although he might be aided by a judge

36See Donald A. Nuttall, “The Gobernantes of Spanish Upper California: A
Profile,” California Historical Society Quarterly 51 {Fall 1972}, 253-80. The
governors had a copy of the Recopilacion available to them.

In 1776 a specific legal dispute between Governor Fernando de Rivera 'y
Moncada and the San Diego missionaries concerned the right of an Indian
who had led an uprising and murdered one of the priests to claim asylum in a
church, a right recognized by Spanish law, subject to many exceptions and
conditions, and exercised in California (examples in Bancroft, History, supra
note 1 at 1:598, 2:191, 2:424). Governor Rivera, in his letters and diary, appears
to have been quite knowledgeable about the then current Spanish law regarding
asylum. Compare Antonio Xavier Perez y Lopez, Teatro de la legislacion
universal de Espafia é Indias {Madrid, 1797), 16:397-434 [inmunidad de las
iglesias] with Rivera’s writings on this incident: {1} Statements by Rivera,
Rafael y Gil, and Hermenegildo Sal on affairs at San Diego, March 26 and 27,
1776, Fondo Franciscano, Misiones de Californias, Lancaster-Jones Papers, vol.
2, 137-39ff., Museo Nacional, Mexico, D.F., microfilm at the Bancroft Library;
(2} letter, Rivera y Moncada to Fuster, May 13, 1776, Documentos relativos a
las misiones de California, 1768-1802, #0069, Museo Nacional, Mexico, D.F,,
microfilm at the Bancroft Library; and {3) entry for March 26, 1776, Diario del
Capitan Comandante Fernando de Rivera y Moncada con un apendice docu-
mental, ed. Ernest . Burrus, 2 vols. (Madrid, 1967), 1:243-45. For a study of
asylum in neighboring New Mexico, see Elizabeth Howard Fast, “The Right
of Asylum in New Mexico in the Seventeenth and Eighteenth Centuries,”
Hispanic American Historical Review 8 {1928}, 357-91.

"Bancroft, History, supra note 1 at 1:687-88.
*#1bid. at 2:424.
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specializing in military law, the guditor de guerra. From 1776
to 1793, when California was attached to a separate administra-
tive unit, the Provincias Internas, the commandante-general,
rather than the viceroy, would make the review. In criminal
cases there was no further appeal to Spain.®

The missionary fathers were sometimes accused of brutality
in the treatment of their Indian charges. Usually these accusa-
tions were false, but in 1786 Tomas de la Pefa Saravia, the
priest in charge of Mission Santa Clara, was formally charged
with having struck and killed two Indians in his charge. The
confused manner in which the case was resolved perhaps re-
flects its unusual nature. The California governor, Pedro Fages,
initiated the case in much the same manner as any other, ap-
pointing a military officer to undertake an investigation and
take testimony. In a departure from the norm, however, the
governor himself conducted an additional inquiry of several
witnesses. These two hearings were held in April and May
1786. Pefia had not been incarcerated, but apparently it took a
week or so for the president of the missions, Father Fermin de
Lasuén, to learn what had transpired. The governor had not
informed him of the investigations.

An alarmed Lasuén summoned an ecclesiastical court to
conduct a third inquiry, in late May 1786. In his report he not
only declared the innocence of Fr. Pefia, but strongly criticized
the governor for conducting proceedings against a cleric, when
the trial should have been held only by an ecclesiastical court
for a defendant of the religious fuero. Both the governor and the
missionary president communicated the results of their inves-
tigations to the commandant general of the Provincias Internas,
and there matters sat for about four vears. The evidence was
contradictory. Ultimately, the commandant general deter-
mined that, although Pefia was innocent, it would be prudent
to remove him from California, He passed his recommendation
to the viceroy.

The viceroy ordered a fourth hearing to be held, and
appointed two neutral parties to hear the witnesses. One was
the commander of the San Diego presidio—a long distance
from Santa Clara—and the second was a priest, but a Domini-
can missionary from Baja California and not of the same order
as the Alta California missionaries, who were Franciscans. This
fourth hearing was held in Santa Clara in July 1793, and Pefia
was completely exonerated. In 1795, nine years from the origi-
nal accusation, the viceroy (California no longer being in the
Provincias Internas), declared Pena innocent. It was a long-

¥Haring, Spanish Empire, supra note 12 at 115, 120-21.
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drawn-out affair, unusual both for its nature and for the proce-
dures adopted to deal with the accusation.*

In the usual run of cases, it is not clear which were required
to be referred to Mexico and which could be considered final by
the governor’s decision. The range of cases that were referred
to Mexico suggests that capital punishment and imprisonment
in excess of around two years is a reasonable measuring point.
A number of cases involving Indians were also sent to Mexico
for review, including six cases of murder among the natives of
Santa Barbara in the 1790s in which the sentences ranged from
four to eight years’ work in a California military presidio and
substantial lashings; four Indians convicted of planning an up-
rising who received sentences varying from two to six years of
forced labor in a presidio followed by exile; and Indians who
murdered a priest and received sentences of two hundred lashes
plus forced labor in chains ranging from two to ten years.*!

The capital cases are quite interesting. These were invariably
referred to Mexico. Ignacio Rochin, a soldier at Santa Barbara,
murdered a man by the name of Alverez. Apparently the
case involved a love triangle, since the wife of the victim was
Rochin’s accomplice. The final sentences came from the audi-
encia, probably because of the civilian status of the codefen-
dant. She was condemned to work as a servant, while Rochin
himself was sentenced to death and was shot at Santa Barbara
on January 10, 1794. It was California’s first execution.*?

More poignant is the case of José Antonio Rosas, a native of
Los Angeles, and at eighteen years of age a private in the guard
at Mission San Buenaventura. In June 1800 he was in charge of
some animals when two Indian girls observed him sodomizing
a mule. The commander of the Santa Barbara presidio, whose
district included the mission, instituted criminal proceedings.
As usual, a military officer was appointed as prosecutor. A re-
tired officer was selected as defender.

Young Rosas confessed, but pleaded that the devil had
tempted him. The prosecutor demanded the death penalty and

“Information on the Pefia incident, admittedly from the priestly perspective,
may be found in Francis F. Guest, Fermin Francisco de Lasuén, A Biography
{Washington, D.C., 1973), 159-72, and the many letters and documents in
Writings of Fermin Francisco de Lasuén, ed. and trans. Finbar Kenneally, 2
vols. (Washington, D.C., 1965}, 1:109-37. However, the more neutral Bancroft
thought that Pefia was “hot-tempered and occasionally harsh,” yet innocent
of the charges to which the Indian witnesses had falsely testified. Bancroft,
History, supra note 1 at 1:722-23.

“Bancroft, History, supra note 1 at 1:638, 1:460, 2:387-89. These cases appear to
have been determined by the viceroy, not the audiencia.

“1bid. at 1:638, 669.
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the defense counsel pleaded eloquently for mercy. In July 1800
the case went to the viceroy. After consultation with the audi-
tor de guerra the viceroy sentenced Rosas to be hanged and his
body burned, together with that of the mule. The sentence was
carried out on February 11, 1801, at Santa Barbara in the pres-
ence of the entire garrison, excepting that, since California had
no hangman, the youth was shot.* It was the sordid beginning
of a long California tradition of hysterical overreaction to
irregular sexual practices that harm nobody, a tradition only
recently ameliorated.

A wide variety of crimes were committed in Spanish Califor-
nia and accordingly there was a wide range of sentences. We
will consider first only Spaniards and those Indians well inte-
grated into Hispanic society, the gente de razén, or people of
reason, as they were pleased to call themselves, and then the
other Indian defendants.

As examples of petty crime, in 1788 a San Jose settler was
put in the stocks for hitting the corporal of the pueblo’s guard.
In 1808 another settler in San Jose was sentenced to fasting and
having his head and feet placed in the stocks, alterately, for
two hours each day for a month. His offense was that he got
drunk and threatened everyone around him. In 1818 two sol-
diers, probably also at San Jose, were each given fifty lashes in
public for stealing $2.50.% Punishment for petty crimes such as
threats, simple assault, or public drunkenness was summary,
and resulted in some combination of the stocks and flogging.

Rising in importance of crime, a carpenter was exiled from
Santa Barbara to San Jose for eight years for aggravated assault
and wounding; two soldiers were sentenced to a year’s prison
labor in a presidio for breaking open a trunk; and another sol-
dier received five years of imprisonment for receiving stolen
goods. In 1805 Ignacio Montes de Oca was given ten years of
presidio imprisonment for murder, and in 1799 a wife-murderer
in Santa Barbara faced eight years’ hard labor in chains.*

Prison sentences were usually served at the San Diego pre-
sidio, though sometimes in Santa Barbara. A census of January
1803 showed twenty-seven prisoners at San Diego, four for
murder but most for stealing horses.* A large number of these
would have been Indians. Some prisoners were sent to Mexico
for confinement, a practice that, as the presidios disintegrated,

“bid. at 1:639-40.

“Ibid. at 1:480, 2:192, 425.

#Thid. at 1:639 {first three cases), 2:191 {de Ocal, and 1:638 {wife murderer).
*bid. at 2:191.
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would become almost routine for serious offenders in Mexican
California.*

The criminal law was used to serve other miscellaneous
public purposes. In 1784 some San Jose settlers were jailed and
put in irons for refusing to help build a house for the town
council.*® San Jose was always troubling to the government,
and not just because of the civilian settlers. In 1798, after many
urgings and threats, the corporal of the San Jose guard was or-
dered to arrest those of his command who had not complied
with the church’s requirement of confession and communion
at Easter. They were to be kept in chains until they confessed
to a priest and took communion.*

Sampling the evidence preserved by Bancroft, it appears that
the majority of crimes in Spanish California were morals of-
fenses.’® Some of these were serious. In 1799 a soldier received
ten years of public labor in Mexico for incest, and in 1805 a
soldier was sentenced to public works for violating his step-
daughter.’! In 1818 a settler of Branciforte was tried for fornica-
tion with not just one but three stepdaughters. The actual sen-
tences are not available, but, perhaps reflecting the ranges of
culpability involved, the prosecutor in this last case made an
interesting demand for punishment: for the stepfather, four
years of hard labor in shackles followed by banishment; for
the oldest stepdaughter, fifty lashes from an Indian woman
together with one month’s confinement; for the second girl,
fifty lashes from her mother, to be administered in the girl’s
room; for the youngest, twenty-five lashes; and for the mother,
a personal reprimand from the governor.5?

Most of the morals charges were for such conduct as would
be of interest only to a government determined to assert strong
social controls and meddle with the private affairs of its citi-
zens. In 1799 the San Diego authorities found a soldier named
Ruiz in bed with his corporal’s wife. He was put in irons and
the woman sent to Los Angeles. In 1806 two men of Los Ange-
les were tried for criminal conversation, or fornication with
married women.*® The futility of all this is shown in the case
of Sebastian Alvitre.

“An example in 1807 of remanding a prisoner to Mexico for imprisonment for
murder is in ibid. at 2:192; in 1799 of a soldier sentenced to ten years at San
Blas in Mexico for incest, in ibid. at 1:638,

4Tbid. at 1:480.

#Ihid. at 1:598.

5See explanation supra note 1.

S'Bancroft, History, supra note 1 at 1:638, 2:191.
20bid. at 2:425.

sTbid. at 1:640; 2:191.
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Alvitre went to California with the Portold party in 1769 as a
soldier and was one of the area’s first pioneers. He was also one
of the founding settlers of San Jose. Once retired from the mili-
tary he proved unmanageable, and became well known for his
excesses with Indian women and the wives of his neighbors. He
was punished by spending several years as a convict at the pre-
sidio and then, ironically, was sent to Los Angeles for reform.
There the temptations he had faced in San Jose confronted him
again, and his conduct remained irrepressible, to the consterna-
tion of the authorities, as much in the southland as in the
north.** The same story of sexual energy and fruitless exile was
duplicated in others, including one man who was exiled
twice.>

The authorities were vexed by how to punish the women
involved in these heinous offenses. When the commander of
the Santa Barbara presidio asked the advice of Governor Borica
on how to handie adultresses, the latter advised warnings and
threats of exposure to husbands. If those did not work, he
wrote, then he should use seclusions in respectable homes
with hard work.5¢

Cutting hair was deemed appropriate, perhaps as a shaming
device. In 1809 the authorities at Branciforte threatened a mar-
ried woman with exposure, hair-cutting, and imprisonment if a
soldier were found at her house again.’ In 1818 a carpenter at
the San Gabriel Mission impregnated a widow living in nearby
Los Angeles. Governor Sola demanded that the scandal “must
be corrected for her reform and as a public example.” He or-
dered the comisionado to take her to the mission, cut her hair
short, shave one eyebrow, and exhibit her to members of the
public as they came to mass. She was then to serve some re-
spectable family in Santa Barbara for six months, and to lead a
religious life. As for the man, he was to be kept in prison for a
month, pay child support by deduction from his wages, and if
possible be persuaded to marry the widow .5

silbid. at 1:312, 350, 460-61, 477, 640.

s5thid. at 1:640 {examples of Avila and Navarro; the latter was exiled from Los
Angeles to San Jose, and then re-banished to San Francisco).

*Tbid. at 1:640.
*7Ibid. at 2:192.
$Ibid. at 2:425.
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OFFICERS AND INDIANS

Of interest is how two particular groups were treated within
the criminal-justice system: military officers and Indians. As
might be expected, officers received somewhat more lenient
treatment than the general population. Lieutenant Diego Gon-
zalez was the presidio commander at Monterey until 1785,
when he was sent to command the San Francisco presidio. At
Monterey he had been arrested for insubordination, gambling,
and smuggling—the last probably involving no more than low-
level, personal trade with the supply ships. His irregular con-
duct continued in San Francisco, notwithstanding warnings
and at least one re-arrest. In 1787 he was sent to frontier duty
outside California.s

Second Lieutenant José Ramon Lasso de la Vega, who was
the San Francisco presidio’s quartermaster, was also in trouble.
In 1787 the serious shortages in supplies could no longer be
ignored. Lasso had offered repeated excuses—stealing by sol-
diers and convicts, melting of sugar during transportation, even
forgetfulness—Dbut these could no longer save him. He was
arrested, suspended from office, and made to live on a subsis-
tence allowance, while the balance of his salary was applied to
the deficits in his accounts. After four years, most of the debt
was repaid. He was then dismissed from the service, but the
king granted him retirement at half pay, and Lasso became the
schoolmaster at San Jose.®?

The missionaries summarily punished Indians for insubordi-
nation and petty offenses. In more serious matters, the royal
justice system treated the Indians quite fairly. They were af-
forded the same procedures as the Spaniards, and, as with the
Hispanics, were entitled to choose their own defense counsel.®!
Indians received sentences for serious crimes that were the
equivalent of, or, if anything, less than, those given Spaniards.
These included, for murder: four Indians who murdered an-
other, four years in the presidio and fifty to one hundred lashes
{1796); an Indian punishing his wife who “overdid” it, four
years at public works (1797); an Indian murderess, six years,
with a request from the padre that she be permitted to serve her
time at the mission (1803); an Indian murderer in San Fran-

5[bid. at 1:467, 470.

$Thid. at 1:471.

S'Two examples are in ibid. at 2:424. At times the prosecutors took into
consideration the special beliefs of the Indians {e.g., the taboo to discuss
deceased friends and relatives) as a matter of leniency in sentencing. An
example is in ibid. at 2:191.



20 WEesTERN LEcAaL HisTORY Vor. 7, No. 1

cisco, eight years in chains in San Diego (1804); three mission
Indian murderers at San Diego, six and eight years in the pre-
sidio {1807); a mission Indian at San Diego who flogged a non-
mission Indian to death for infidelity, with a request from the
prosecutor for five months and fifty lashes (1811).6?

The range of sentences imposed on Indians for lesser offenses
seems about the same as those given the Spanish, as illustrated
by a case in 1811 in which seven Indians who robbed a presidio
warehouse received eighty lashes and imprisonment in a pre-
sidio ranging from two months to five years.®

Petty offenses that were more serious than simply insubordi-
nation of the missionaries were also more or less comparable.
Indians assaulting other Indians received two months of pre-
sidio work in 1797, and in the same year the governor sen-
tenced some Indians to ten to thirty lashes for petty theft.®* In
1788 fifteen natives from the San Jose area were sent to work at
the presidio for horse stealing, and in 1795 an Indian received
twenty-five lashes and three months of work in shackles for
stealing clothes.®® The missionaries criticized sentences of
presidio work for Indians who stole the abundant cattle and
horses, alleging that the sole motive was to obtain cheap labor,
that the Indians were ill treated at the presidios, and that they
returned to the missions as even greater disciplinary problems.
The padres felt they should have exclusive jurisdiction over
this sort of offense.*

A recent and detailed study of the criminal punishment of
Indians in San Diego during the Spanish period is highly critical
of the imposition of laws derived from Hispanic cultural and
religious values upon a people, the California Indians, whose
culture did not share those values.¢” Nonetheless, it concludes
that “the Spanish authorities applied colonial laws . . . to the
San Diego Indians on more or less the same basis as they did
to lower-class Spanish citizens.” Not only was there rough
equality in the amount of punishment imposed, but “once

“Jbid. at 1:638 {1796 and 1797, 2:191 {1803 and 1804}, 2:192 {1807}, and 2:424
{1811}, See also examples, supra note 41 and accompanying text.

sBancroft, History, supra note 1 at 2:424.

64Thid. at 1:639 (both incidents).

&1hid. at 1:480, 639.

sIbid. at 1:405-6, 594. The correspondence of Junipero Serra [see supra note 5)
has much on this topic.

47Richard L. Carrico, “Spanish Crime and Punishment: The Native American
Experience in Colonial San Diego, 1769-1830,” Western Legal History 3 {1990},
31. This article also presents a topical list of criminal actions in San Diego
involving Indians, taken from the Bancroft extracts but including more than
those published in the History of California.
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sentenced, Indian prisoners served their sentences in the same
cramped and dank cells under military guard at the presidio
and toiled on work details beside Spanish convicts.”6#

Indians were also protected by the criminal law; the legal
system punished Spaniards who invaded their interests. In 1784
two young boys drowned an Indian, apparently for no greater
motive than to amuse themselves. Because of their ages they
were given only twenty-five lashes each, but these were to be
administered in the presence of the natives.®

Most of the Spanish crimes committed against the Indians
were sex offenses. Obviously, innumerable incidents of sol-
diers’ seducing Indian women with trinkets and, in a large
number of cases, simply raping them, were left unpunished.
The missionaries constantly complained of this conduct, which
was primarily why they attempted to obtain married men with
families as mission guards. However, some Hispanics were
punished for abuse of Indian women, particularly in the later
part of the Spanish period, after the rawest of the frontier period
had passed. In 1799 a Spaniard or Mexican received thirty
lashes for abusing Indian women, and in 1809 a sentence of
stocks, chains, and sweeping duty was given a soldier for forni-
cating with an Indian woman.” In 1818 a San Diego Indian
accused a civilian Hispanic settler of raping his wife. The final
sentence is unavailable, but proceedings went sufficiently far
for a prosecutor to be appointed and the defendant to choose
his defender.”! Thus the Spanish legal system treated Indians
not equally, but, for the times, not grossly inequitably.

CrviL LITIGATION

The colonial Spanish system for the determination of civil
suits, involving damages, breaches of contract, and the like,
was quite simple. To be sure, specialty courts dealt with partic-
ularized and narrow legal disputes. But for ordinary civil litiga-
tion the legal system of New Spain (i.e., Mexico, of which Cali-
tornia was a part) provided that the town alcalde served as the
court of first instance, with appeals to the governor, or in minor
cases to the ayuntamiento. Further appeal was possible to the
audiencia, the highest colonial court. In an extremely impor-
tant civil suit, involving large amounts of money, further ap-

S¥Tbid.

“Bancroft, History, supra note 1 at 1:480.
Ibid. at 1:640, 2:192.

7'ibid. at 2:425.
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peal was permitted to the Council of the Indies in Spain.” The
civil law was in force, not the English common law, and there
were therefore no juries.

This was undoubtedly the process in most of such civil liti-
gation as existed in Spanish California. But there is evidence
of some civil disputes—mostly on the matter of inheritance—
decided by the commander of the presidio closest to the civil-
ian pueblo in which the dispute arose, with occasional appeal
to the governor.” A close study of these cases might suggest
why an extraordinary procedure was employed, involving the
presidio commander.™

It is doubtful that any civil dispute arising in Spanish Cali-
fornia was ever carried as far as the audiencia. Certainly the
overwhelming majority of the simple squabbles of bucolic
California were settled locally. There were unquestionably
appeals to the governor. In Mexican California, before the es-
tablishment of a formal appellate court in 1842, there was a
well-documented tradition of appealing lower-court decisions
of alcalde and juez de paz to the governor.” This probably had
its roots in the actual practice of the earlier Spanish period.

The legal procedures described here may seem crude and
primitive—as, by certain standards, they were. But a legal sys-
tem can not be judged in a vacuum. It must be measured by the
society it serves. If Spanish California had possessed a signifi-
cant amount of private property or a vigorous mercantile trade,
its legal system would have been woefully inadequate. But that
was not the case. The region was thinly populated, and much
of that population was under direct military control. Alta Cali-
fornia had relatively little private property. There were few
land grants in Spanish California, as distinguished from Mexi-
can California, and those twenty or so grants conveyed mere
rights of usage, not absolute ownership.

Except for the Indians, this small population held the same
religion and a common culture. Such a homogeneous people
can resolve many disputes by common consensus and require

"2Haring, Spanish Empire, supra note 12 at 120-23, 156-57.
BGuest, “Municipal Government,” supra note 17 at 317, 319-320.

7sAnother way to find these particular cases, aside from consulting the refer-
ences given by Guest to the San Jose Archives, would be to check the indexes
of the Documentary Relations of the Southwest, Arizona State Museum,
Tucson, under the names of the various presidio commanders. This might turm
up examples of cases involving the presidio commanders in a judicial capacity
more easily than going through the unindexed pueblo archives.

sLangum, Law and Community, supra note 7 at 117-18.
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less law and legal mechanisms than does a more heterogeneous
society.” Access to the alcalde or comisionado, with appeal to
the governor, was sufficient. Spanish California’s legal system,

although by modern standards far from ideal, adequately served
its contemporary inhabitants.

"See generally Bruce L. Benson, The Enterprise of Law: Justice Without the
State {San Francisco, 1990); Robert C. Ellickson, Order Without Law: How
Neighbors Settle Disputes (Cambridge, Mass., 1991}; Langum, Law and
Commnity, supra note 7.



Some unscrupulous Californians attempted to use the Alien Land Law
to cheat nikkes out of their homes and other property. {Collection of
Dr. Midori Nishi, Courtesy of the Japanese American National
Museurm)



CALIFORNIA’S ALIEN LAND LAwS

Bruck A. CASTLEMAN

In 1942 President Franklin D. Roosevelt ordered
the incarceration of all West Coast nikkei, or people of Japanese
descent. Immigrant aliens and native citizens alike were
rounded up and herded into relocation camps in one of the
most disgraceful chapters in American history. The history of
camps like Manzanar is well known, well documented, and
often retold. It will not soon be forgotten. The internment saga,
however, overshadows another chapter of public shame and
discrimination. During the first half of this century, a large part
of California’s populace, including its elected officials, waged a
campaign to drive the nikkei out of the state’s agriculture.

In 1913 the California legislature passed the first of a series
of laws designed to achieve this end. Governor Hiram Johnson
intended that the Alien Land Law would put the “Japanese
question” to rest. Instead, the act became part of a pattern of
racial discrimination that eventually resulted in the incarcera-
tion without charge or trial of United States citizens and resi-
dent aliens of Japanese descent.

During the century’s early decades, California’s laws against
immigrant Japanese landholders were a source of friction with
Japan and of embarrassment to the federal government. Now
seldom remembered, the alien land laws have become little
more than a paragraph or a footnote in the history of the
nikkei. A study of legislative history, of court cases, and of
public reaction, however, shows that this version of a “Jim
Crow” law had a much greater effect than such obscurity indi-
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in the research and preparation of this manuscript.
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cates. California’s Alien Land Laws were principally aimed at
Japanese immigrants, the first of whom, from the time of their
arrival, were victimized by a well-entrenched pattern of preju-
dice against immigrants from China.

The Japanese began settling in California in the 1890s, but in
numbers too small to arouse public outery. Although Congress
had passed laws against Chinese immigration to the United
States, labor unions were still fearful of foreign competition in
the Pacific Coast states. In 1897 the California assembly con-
sidered a resolution decrying the influx of cheap foreign labor.
Because the resolution dealt with an issue beyond the authority
of state governments, it was referred to the assembly Federal
Relations Committee. There it was tabled and the legislature
adjourned.!

The annexation of Hawaii in 1898 suddenly placed a large
number of Japanese immigrants under United States jurisdic-
tion. By 1900 Japanese immigration to California had increased
by more than ten times that of 1890.2 In 1899 the assembly
passed a resolution complaining of the increased Japanese im-
migration and the importation of Japanese females for lewd
purposes, and urged the California congressional delegation to
solve the problem with legislation. However, the senate tabled
the resolution.? The next two sessions of the California legisla-
ture included resolutions against Asian immigration? and a
school-segregation law,® neither of which singled out Japanese
from other Asians.

After 1905 racial hatred in the state tended to be aimed
specifically at the Japanese. In March 1905 of that year, both
houses of the legislature unanimously passed a resolution ex-
pressing apprehension over the “growing and threatened inva-
sion of our State by Japanese immigrants.” It listed ten specific
complaints, and directed California’s congressional delegation
to take immediate action.® The fear evident in the resolution

'California Legislature, Journal of the Assembly, 32nd Session, 1897 {Sacra-
mento, 1897}, 137-38 [hereafter referred to as Assembly Journal for the given
year].

2Frank F. Chuman, The Bamboo People: The Law and Japanese-Americans
{Del Mar, Calif., 1976), 11 [hereafter cited as Chuman, Bamboo People).

3Assembly Concurrent Resolution No. 8, Assembly Journal 1899, supra note 1
at 87, 511, 624.

‘California Legislature, Journal of the Senate, 34th Session, 1901 (Sacramento,
1901}, 387 [hereafter referred to as Senate Journal for the given year].

8Statutes of California and Amendments to the Codes Passed at the Thirty-
Fifth Session of the Legislature, 1903 {Sacramento, 1903), 86 [hereafter referred
to as California Statutes for the given vear].

SAssembly Journal 1905, supra note 1 at 1522, and Senate Journal 1905, supra
note 4 at 1164,
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was expressed at a time when Japan was winning the Russo-
Japanese War and destroying the comfortable myth of white
invincibility.”

Following the San Francisco fire and earthquake of 1906, that
city’s school board established segregated schools for Japanese
and other Asians. Tokyo protested vigorously, and there was a
popular clamor in Japan for war with the United States.® Presi-
dent Theodore Roosevelt forced state and municipal officials to
rescind the segregation plan in exchange for negotiated agree-
ments with Japan voluntarily limiting the number of passports
issued to emigrants bound for the United States.” After Roose-
velt’s heavy-handed intervention, the California legislature
turned its attention to anti-Japanese legislation, frequently
considering such measures during sessions over the next
several decades.

Shortly after the legislature convened in 1907, the first Cali-
fornia Alien Land Bill (A.B.404) was introduced in the assembly
on January 23.7° The senate passed a resolution on January 29
protesting Roosevelt’s intervention in the San Francisco school-
segregation issue, claiming it to be a local matter beyond the
purview of the federal government."! Two days later, Governor
James N. Gillett received a telegram from the congressional
delegation requesting the deferral of all anti-Japanese matters in
view of the delicate immigration negotiations between Secre-
tary of State Elihu Root and Ambassador Suizo Aoki. The gov-
ernor put the request to the assembly, which immediately
voted to comply on January 31, 1907.12

The moratorium was short-lived, however, and the assembly
worked on the bill throughout the month of February. The
bill that finally passed limited the period of land ownership of
aliens who did not declare their intention to naturalize to five
years and set a maximum lease period of five years for aliens.

At that point, the Japanese Army had captured Port Arthur, Manchuria, and
was advancing on Mukden. The decisive naval victory at Tsushima did not
occur until May 1905.

$Edward S. Miller, War Plan ORANGE: The U.S§. Strategy to Defeat Japan,
1897-1945 {Annapolis, 1991}, 22-23 [hereafter cited as Miller, War Plan
ORANGE]. Roosevelt directed the navy to develop the first formal plan for
war with Japan in response to this crisis.

9Thomas A, Bailey, Theodore Roosevelt and the Japanese-American Crisis: An
Account of the International Complications Arising from the Race Problem on
the Pacific Coast {Gloucester, Mass,, 1964}, 1-44.

WAssembly Journal 1907, supranote 1 at 177,

HSenate Journal 1907, supra note 4 at 305-06.

2Assembly Journal 1907, supra note 1 at 361.



28 WesTerN LEgaL History Vor. 7, No. 1

The bill passed the assembly on February 28.'* On March 8, the
senate passed a bill calling for a statewide ballot measure to
ascertain the will of the voters on immigration.'* Roosevelt
again intervened, to complain that the California legislature
was undermining the negotiations with Japan, and the governor
had the bill {$.B.930! tabled by the assembly.!* The assembly’s
Alien Land Bill languished in the senate’s committee for the
rest of the session.

In 1909 the California legislature actively considered a num-
ber of anti-Japanese bills before capitulating to Roosevelt’s in-
tervention. On January 8, the first day for introducing bills, five
discriminatory measures appeared, including a school-segrega-
tion bill, a bill to prohibit aliens from serving as directors of
corporations in the state, a municipal-segregation bill that
would allow city governments to establish and enforce racially
segregated ghettoes, and an alien land bill that was simultane-
ously introduced in the senate and the assembly .16

On January 15 the United States ambassador to Japan,
Thomas J. O'Brien, cabled the State Department that Foreign
Minister Juntaro Komura had expressed concern over the bills
before the California legislature.!”” Roosevelt swiftly interposed
with Gillett, a fellow Republican, who then applied severe
pressure and killed the measures.'®

The original version of the 1909 Alien Land Bill was based
on an Illinois law giving alien landowners five years to become
citizens, otherwise the title would escheat to the state. At the
governor’s behest, the committee substituted an Oklahoma
law prohibiting any and all aliens from owning land, but that
measure fell prey to lobbying efforts on behalf of European
investors and banking interests as well as the 1915 Panama-
Pacific International Exposition Committee, which feared
revenue loss from Japanese nonparticipation.'?

Later in the 1909 session, on March 4, the senate passed a
resolution calling for stricter exclusion of Asiatics from immi-

Ibid. at 435, 1082, 1204, The vote was 48-1, the sole no vote coming from
Grove L. Johnson of Sacramento, who himself authored several anti-Japanese
bills, and was the father of the future governor Hiram W. Johnson.

“Senate Journal 1907, supra note 4 at 1144, 1593, 1621, 1622.
5 Assembly Journal 1907, supra note 1 at 361, 1787, 1855,

18Senate Journal 1909, supra note 4 at 61, and Assembly Journal 1909, supra
note 1 at 72, 74, 78.

Raymond A. Esthus, Theodore Roosevelt and Japan {Seattle, 1966), 287.

¥Agsembly Journal 1909, supra note 1 at 415, 419-20, 430-32, 515-16. The full
text of Governor Gillett's message to the legislature is on 477-79.

YEranklin Hichbom, The Story of the Session of the California Legislature of
1909 {San Francisco, 1909}, 201-06.
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gration.?® Reflecting the rising fear of a naval war with Japan,
two days earlier the assembly had passed a resolution calling on
the federal govermnment to maintain a Pacific fleet equal in size
to any other nation’s Pacific-based naval force.!

The 1910 election brought a Progressive Republican, Hiram
W. Johnson, to the Governor’'s Mansion at the time when
President William H. Taft was conducting delicate treaty nego-
tiations with Japan. Taft summoned Johnson to Washington
to discuss California’s anti-Japanese stance. The president ex-
plained to the governor-elect the facts of political life: if vio-
lence occurred against the Japanese in California before the
treaty under negotiation was signed, San Francisco would move
from first place to last among the cities contending to host the
1915 Panama-Pacific International Exposition.?? Johnson’s in-
augural address contained no mention whatsoever of anti-Ori-
ental issues, even though support for Asiatic exclusion had
been a plank in each party’s platform during the election cam-
paign.”® Immediately after taking office, Johnson wrote the
United States secretary of state, Philander C. Knox, that he
would do everything he could to prevent anti-Oriental legisla-
tionin 1911.24

The governor’s efforts were successful. No such legislation
passed both houses, although many discriminatory bills were
introduced.?” The historian Roger Daniels has provided a list of
twenty anti-Oriental bills, four resolutions, and one constitu-
tional amendment that were introduced during the 1911 leg-
islative session.? These actions by the legislature reflect its
determination to exclude the nikkei from public life. Never-
theless, Japanese observers were pleased with the outcome of
the 1911 legislature, although they worried that the governor
might not be able to repeat his performance in 1913, when the
legislature convened again. In 1911 voters in California

2 Assembly Joint Resolution No. 7, Assembly Journal 1909, supra note at 1143,
HSenate Joint Resolution No. 6, Senate Journal 1909, supra note 4 at 1251.
2Chuman, The Bamboo People, supra note 2 at 44.

Hichborn, The Story of the Session of the California Legislature of 1911

{San Francisco, 1911}, xxiv-xxv. The full text of the inaugural address appears
on i-xvi.

#Spencer C. Olin, Jr., California’s Prodigal Sons: Hiram Johnson and the
Progressives, 1911-1917 (Berkeley, 1968), 84 [hereafter cited as Olin,
California’s Prodigal Sons).

¥ Assembly Journal 1911, supra note 1 at 101, 111,125, 151, 170, 185, 575, 581,
659, 667, 1677, 2429, and Senate Journal 1911, supra note 4 at 95, 98, 100, 124,
426, 454, 753, 781, 2364.

*Roger Daniels, The Politics of Prejudice: The Anti-Japanese Movement in
California and the Struggle for Japanese Exclusion {Berkeley and Los Angeles,
1962}, 132n.20 [hereafter cited as Daniels, Politics of Prejudice].
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acquired the ballot initiative allowing them to pass their own
laws on election day; they harbored strong feelings against Japa-
nese immigrants.””

Five alien land bills were introduced on the assembly floor in
1913. A.B.10, introduced on January 13, would have prohibited
land ownership by all aliens. Three competing bills were intro-
duced the next day. A.B.113 would have prohibited land owner-
ship by aliens and alien-owned corporations; A.B.183 would
have prohibited ownership by aliens ineligible for citizenship
and by corporations owned by ineligible aliens; and A.B.194
would have prohibited land ownership by aliens who had not
formally declared their intention to seek naturalization. These
four bills were withdrawn on April 4, when the assembly Judi-
ciary Committee’s substitute bill, A.B.2064, was introduced.?8

The substitute bill provided for aliens to be able to acquire
property for up to one year, and to lease property for up to five
years. Corporations controlled by aliens ineligible for citizen-
ship were classed as aliens for the purposes of the bill. Corpora-
tions controlled by aliens eligible for naturalization were unre-
stricted by this proposal. A.B.2064 also “grandfathered” from
all its restrictions any land previously owned by an alien as
long as title remained within the immediate family. This bill
did not discriminate between classes of individual aliens. Sev-
eral attempts to amend the bill on the floor were unsuccessful,
including one to apply the bill only to aliens ineligible for citi-
zenship. The senate then buried the bill in committee until a
different bill was passed.”

Parallel efforts were afoot in the Senate from the beginning of
the 1913 session. S.B.5 and S.B.27 were introduced on January
13. They were identical to A.B.194 and A.B.113, respectively,

A modified proposal was offered by S.B.416, which would have
allowed United States citizens and “aliens who had declared
their intentions to become such” to own real property in fee
simple (as distinct from other proposals to prohibit ownership
by certain groups). The Senate Judiciary Committee began
work on a substitute bill.3

Reaction in Japan was swift and outspoken. The Japanese

TTeruko Okada Kachi, The Treaty of 1911 and the Immigration and Alien
Land Law Issues Between the United States and Japan (New York, 1978}, 218.

B Assembly Journal 1913, supra note 1 at 81, 95, 101, 102, 1183; see also
Franklin Hichborn, Story of the Session of the California Legislature of 1913
{San Francisco, 1913}, 221-25 {hereafter cited as Hichborn, Legislature of 1913].

¥Senate Journal 1913, supra note 4 at 3063, and Hichborn, Legislature of 1913,
supra note 28 at 237-41.

%Senate Journal 1913, supra note 4 at 87, 90, 167, and Hichborn, Legislature of
1913, supra note 28 at 221-23.
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press protested vigorously. The Asahi Shimbun complained

of “a deep sense of humiliation” and declared that American
“equality is a hollow sham.” The editors called for the Imperial
government to threaten retaliation against the United States.?!
Another Japanese newspaper demanded even stronger mea-
sures. The Mainichi Shimbun vehemently proclaimed that

the United States was deliberately provoking Japan and that
warships should immediately be stationed off the California
coast.?? Tokyo filed a formal diplomatic protest in Washington.
President Woodrow Wilson and his cabinet discussed the seri-
ous possibility of war.3

At this point, the Wilson administration intervened.
Although the Democrats of that time were staunch champions
of state rights, Governor Johnson was surprised that his victori-
ous opponents in the 1912 national election had been silent
for so long.?* On April 18, Secretary of State William Jennings
Bryan telegraphed the governor and informed him that
Washington greatly preferred the senate committee’s bill to
A.B.2064.% The senate draft applied to all aliens, whether Euro-
pean or Asian, individual or corporation.®® The president, he
urged, “very respectfully, but most earnestly, advises against
the use of the words ‘ineligible to citizenship.””’%’

Another lobbying campaign on behalf of European banking
interests arose to protest the new threat to their investments in
California’s land and minerals. The senate committee drafted a
new bill that protected European corporate interests but denied
land ownership to individual aliens of any origin, as well as to
corporations controlled by aliens ineligible for citizenship.?®

In late April, President Wilson protested that the proposed
laws violated United States treaty obligations and were inimi-
cal to the national interest.** When another war scare arose in

3t'California Anti-Alien Land Bill,” Literary Digest 46 {16}, 787. The Literary
Digest was published in New York.

2James B. Kessler and Kan Ori, Anti-Japanese Land Law Controversy in
California: A Case Study of Intranational and International Communication
as Affected by the Dynamics of American Federalism (Tokyo, 1971}, 45
[hereafter cited as Kessler and Ori, Anti-Japanese Land Law Controversy].

3 August Heckscher, Woodrow Wilson: A Biography (New York, 1991}, 301.

*#Spencer C, Olin, Jr., “European Immigrant and Oriental Alien: Acceptance
and Rejection by the California Legislature of 1913,” Pacific Historical Review
35 [August 1968), 312.

35sQuoted in Hichborn, Legislature of 1913, supra note 28 at 243 n.215.
ssSenate Journal, 1913, supra note 4 at 1309-12.,
Quoted in Hichborn, Legislature of 1913, supra note 28 at 243 n.215.
#8enate Journal, 1913, supra note 4 at 1666-70.

¥Wilson to Johnson {telegram), April 22, 1913, quoted in Hichbom, Legislature
of 1913, supra note 28 at 246.
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Washington and Tokyo,* the secretary of state was dispatched
in a belated attempt to establish control and pressure the Pro-
gressive Republican-dominated state government into framing
a law that would not embarrass the United States. Bryan ar-
rived in Sacramento on April 28, 1913. He advanced the presi-
dent’s position, but Johnson pointed out that similar laws al-
ready existed in Washington and Arizona. The governor went
on to proclaim piously that California gave no offense to Japan
by use of the words “ineligible to citizenship,” since any of-
fense that arose therefrom was the responsibility of the United
States government, in whose domain immigration laws exclu-
sively lay. ¥

Bryan returned to Washington empty-handed, and com-
menced a round of delicate negotiations with Ambassador
Sutemi Chinda. They were able to defuse the situation.® A
later commentator observed that Bryan’s trip to California
probably hastened the inevitable passage of the state’s Alien
Land Act, but it was an effective gambit in mollification of
the Japanese government and Japanese popular opinion.*

Francis J. Heney’s initial draft of the measure that would
finally become law was circulated even before Bryan’s arrival in
Sacramento.* The Heney draft prohibited ineligible aliens from
owning or leasing agricultural land.*s As finally worked out by
the state attorney general, Ulysses S. Webb, the substitute bill
prohibited ineligible aliens from owning land except as allowed
by treaty obligations. S.B.5 was amended to delete the original
text completely and substitute the Webb-Heney bill. After ap-
proving an amendment from the floor allowing ineligible aliens
to lease agricultural lands for up to three years, the senate
passed the Alien Land Law by a vote of thirty-five to two on
May 2, 1913.4¢ The assembly passed it the next day, by a vote
of seventy-two to three.*

“Miller, War Plan ORANGE, supra note 28 at 23.
“Hichborn, Legislature of 1913, supra note 28 at 252-59,

“William Jennings Bryan and Mary Baird Bryan, The Memoirs of William
Jennings Bryan (1925; reprint, New York, 1971}, 366-367. Japanese popular
attention soon switched to a domestic political scandal that quickly brought
down the government. See Mikiso Hane, Modern Japan: A Historical Survey,
2d. ed. (Boulder, Colo., 1992), 194, 201.

#Thomas A. Bailey, “California, Japan, and the Alien Land Legislation of
1913,” Pacific Historical Review 1 {January 1932}, 58.

“Heney was a leading Progressive and close confidant of Governor Johnson at
the time. See Dan and Inez Morris, Who Was Who in American Politics (New
York, 1974).

““Hichborn, Legislature of 1913, supra note 28 at 261 n.239.
“Senate Journal 1913, supra note 4 at 2324,
4 Assembly Journal 1913, supra note 1 at 2494,
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In the end, the provisions of the California Alien Land Act
of 1913 were as follows:* (1) Aliens eligible for citizenship had
the same property rights as United States citizens. (2) Aliens
ineligible for citizenship were prohibited from acquiring more
land (except as guaranteed by any treaties between the United
States and an alien’s country of citizenship), and such aliens
could lease agricultural land for up to three years. This provi-
sion shows that the act was aimed at Japanese immigrants,
since the United States-Japanese treaty of 1911 guaranteed their
right to own residential or commercial property, but did not
address agricultural property.* (3) Corporations controlled by
ineligible aliens faced the same restrictions as individual ineli-
gible aliens. (4) Titles to lands that were acquired in violation
of the act escheated automatically to the state of California.

Anti-Japanese agitators attempted to strengthen the Alien
Land Law during the next session. When the legislature con-
vened in 1915, Assemblyman R, Shartel, of Modoc County,
introduced A.B.612, which would have amended the law to
prohibit all leases of agricultural land by aliens ineligible for
citizenship. The bill was reported out of committee one day
before adjournment, and was thus defeated by parliamentary
means.>

In letters to Theodore Roosevelt and the Republican state
central committee chairman, Meyer Lissner, Governor Johnson
claimed credit for preventing passage of the stricter law.5! Since
the 1910 Census showed only one Japanese as living in Shar-
tel’s district, he was probably not facing voter pressure on the
issue, and so carried the banner until influential supporters
abandoned him in the face of Johnson’s opposition.>?

Johnson must have been aware from the outset of the gaps
in the 1913 law. His record as governor since 1911 shows an
extensive record of legislative reform, which drove the South-
ern Pacific Railroad and other influential “machine” organiza-
tions from California’s politics. Johnson achieved his reforms
through carefully crafted legislation, which makes it unlikely
that he was unaware of the effects the law would actually have.
Several lawmakers expressed their dissatisfaction with the

#California Statutes 1913, supra note 5 at 206-08.

*“United States Department of State, Papers Relating to the Foreign Relations
of the United States, 1911 (Washington, 1919}, 315-19.

% Assembly Journal 1915, supra note 1 at 281, 2445,
510lin, California’s Prodigal Sons, supra note 24 at 88,

ean Pajus, The Real Japanese California [Berkeley, 1937), 73 [hereafter cited
as Pajus, Real Japanese Californial.
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holes in the Alien Land Law on the assembly floor at the time
it was passed.®

Why a powerful and competent politician like Johnson
would have accepted an alien land law lacking teeth is unclear.
His principal motive may have been the ultimate exclusion
of Japanese from immigration, a cause he unceasingly cham-
pioned.>* He believed that Roosevelt’s advocacy in 1905 of nat-
uralization rights for Japanese aliens had played a role in the
defeat in 1912 of the Progressive party’s presidential ticket, on
which he had run with Theodore Roosevelt.5

Another possibility is that Johnson preferred all along to
quash the alien land bills, but engineered a weak law as a polit-
ical sop to agitators. Early in the 1913 session, the governor
held a meeting to come up with a plan to prevent the passage of
such bills. Mindful of both the diplomatic imbroglio with Japan
and the massive support of Californians for an alien land bill
aimed at Japanese immigrants, he maneuvered behind the
scenes. Deciding that his constituents were determined to pro-
hibit Asians from owning land, he got on the bandwagon and
allowed the bills to go forward.5¢ The author of the Alien Land
Law, Attorney General Ulysses S. Webb, addressed the San
Francisco Commonwealth Club on August 13, 1913: “The fun-
damental basis of all legislation upon this subject, State and
Federal, has been, and is, race undesirability,” he declared.

“It seeks to limit their presence by curtailing their privileges
which they may enjoy here; for they will not come in large
numbers and long abide with us if they may not acquire
land.”s”

Besides his commitment to exclusion, the recently defeated
Progressive “Bull Moose” vice-presidential candidate took
pleasure in using his position in the Governor’s Mansion to
embarrass Woodrow Wilson greatly in the first days of his pres-
idency.®® Although Johnson enjoyed publicly humiliating his
political antagonist, his private letters to a confidant, Chester

53 Assembly Journal 1913, supra note 1 at 2495,

34 As a United States senator, Johnson sponsored the 1924 law prohibiting
Japanese immigration to any part of the United States.

%Roger Daniels, Asian America: Chinese and Japanese in the United States
since 1850 [Seattle, 1988}, 138.

s6Kessler and Ori, Anti-Japanese Land Law Controversy, supra note 32 at 11,
The authors make a compelling case for this theory, citing letters from the
papers of Johnson and those of Chester Rowell, a prominent Progressive and
the publisher of the Fresno Republican.

$Yamato Ichihashi, Japanese in the United States (1932, reprint, New York,
1969}, 272-75 [hereafter cited as Ichihashi, Japanese in the United States).

*Johnson to Roosevelt, June 21, 1913, quoted in Daniels, Politics of Prejudice,
supra note 26 at appendix B.
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Rowell, indicate that he was willing to cooperate with Wilson
on the Japanese issue. Johnson’s sudden reversal surprised Row-
ell. The governor’s principal concern was that if he did not sup-
port an alien land bill, the Democrats would use it against him
in the 1916 gubernatorial election.’® He may have engineered
the last-minute floor amendment in order to quiet the war
scare raging in Tokyo on account of his bill. Moreover, he prob-
ably shied away from active enforcement of the law from fear
of provoking another such scare with Japan.

The first escheat action under the Alien Land Law arose in
1916. It concerned a small piece of residential property in Santa
Barbara, and the defendant was Chinese rather than Japanese.
On July 30, 1915, Gin Fook Bin acquired part of an undivided
half-interest in a residence on a seventy-two-hundred-square-
foot lot. One Eugene Fung also had part of the half-interest, but
he died two weeks later. Pung was apparently a United States
citizen. Sophie McDuffie and M.B. McDuffie held a mortgage
secured by a trust deed from Gin and Fung. After Fung’s death,
Gin defaulted, and a legal fracas followed. The state joined in
on February 7, 1916, filing suit for an escheat of the entire half-
interest in the property. Attorney General Webb’s complaint
claimed title for the state as of July 30, 1915, because Gin Fook
Bin was an ineligible alien and there was no treaty with China
allowing him to acquire any American property. Following a
bench trial on April 24, 1917, the judge ordered an escheat of
the half interest to the state. Gin Fook Bin lost everything con-
nected with the property when the judgment was finally en-
tered in July 1918.60

While the Gin Fook Bin case was awaiting trial, Attorney
General Webb filed his first escheat case against a Japanese
alien. The real estate in question was an urban residence in
Riverside, and the issei head of the family was a restaurant
owner who had no agricultural interest at all ¢!

On December 14, 1915, Jukichi Harada purchased a residence
in “one of the city’s best residential districts,” between Third
and Fourth avenues on Lemon Street.5? Although the 1911
Treaty of Commerce and Navigation allowed Japanese citizens
to acquire American residential and commercial property,

“Tames B. Kessler, “The Political Factors in California’s Anti-Alien Land
Legislation, 1912-1913” {Ph.D. diss., Stanford University, 1958), 10. Kessler
also cites an oral interview with Hichborn, who covered the Capitol and the
Governor’s Mansion for the Sacramento Bee, in support of his contention.

*People v. Gin Fook Bin, et al., Santa Barbara County Super. Ct. case on file
with the Santa Barbara County clerk, Santa Barbara.

S Daily Enterprise, November 12, 1974,
“Riverside Enterprise, October 7, 1916.
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Harada placed the title to the property in the names of his
citizen children.®® After the residents had “taken every means
to oust the Haradas from the community,”s* they sought the
help of their state government in driving the family out. The
Haradas demurred and argued that Jukichi had never had an
interest in the property because the title had been directly con-
veyed to the co-defendants, citizen children Mine, Sumi, and
Yoshizo, who at that point were severed from the action. Supe-
rior Court Judge Hugh M. Craig overruled the demurrer.$

After each of three amendments to the complaint was an-
swered with a demurrer that Craig overruled, the case finally
came to trial on May 28, 1918. Attorney General Webb came
down to Riverside to try the case himself, assisted by state
Senator Miguel Estudillo {R-Riverside). Judge Craig ruled that
the Alien Land Law was constitutional, opining that the treaty
right to own a house did not necessarily include the land upon
which the dwelling sat. The judge also held that the California
Constitution gave all citizens the right to own any land in the
state, and that, since minor children often held title to real
property, Jukichi Harada’s payment of the fee simple could not
be construed as an attempt to evade the Alien Land Law, to
acquire the land for any unlawful purpose, or to defraud the
people of California. The final document in the case file is
Webb’s motion of January 18, 1919, petitioning for a new trial,
claiming that Craig had abused judicial discretion by issuing a
decision contrary to law and because irregularities had denied
the plaintiffs a fair trial. The retrial never took place.

In 1974 Sumi Harada recalled that “fifteen residents signed
a petition to have us removed beyond the tracks.”¢ The local
press reported that concerted attempts had been made to buy
the property from the hapless Haradas.®”

Craig's opinion noted that the affair first came to the attor-
ney general’s attention when he received a letter from a Mr.
Noble, asking whether “Jap children” could own land. Since
Noble was the real-estate agent who handled the sale to the
Haradas,®® presumably his inquiry was sent only after he had
received his commission. Because Webb replied to Noble that
the citizen children could in fact own California land, his later
decision to pursue the case himself probably stemmed from

%People v. Harada, et al., Riverside County Super. Ct. Case 7751 [hereafter
cited as People v. Harada).

s4Riverside Enterprise, October 7, 1916.
$People v. Harada, supra note 63,
s8Daily Enterprise, November 12, 1974.
§7Riverside Enterprise, October 7, 1916,
s8People v. Harada, supra note 63,
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political considerations, which would also explain why a state
senator joined the action. The absence of subsequent news-
paper articles in the Riverside Enterprise is perplexing in view
of the initially high profile of the case. Even the trial itself went
unreported, the clamor apparently subsiding after the initial
legal maneuvers two years earlier.

TIGHTENING Laws Have LOooSe ENFORCEMENT

Enforcement of the Alien Land Law, in each of its increas-
ingly stringent forms, was fairly lax. With few exceptions, no
land title escheated to the state of California.® Three avenues
of evasion were common: Placing title in the names of the
growing number of citizen nisei (native-born) children, like the
Haradas of Riverside; payment to a citizen middleman who
held nominal title to the land; and payment to a land-owning
corporation in which the Japanese held no stock, or the stock
was held in trust for them by their attorneys.”

The leasehold option was widely used before it, too, was
outlawed in 1920. The nikkei were not driven off the land,
much less out of California. When the 1916 Harada case was
filed, 1,321 nikkei farmers were cultivating one hundred and
fifty-eight thousand acres in Los Angeles County.” Some of
the farmers, however, were selling their land. According to the
Japanese Agricultural Association, the amount of Japanese-
owned farmland in California decreased from thirty-two thou-
sand to twenty-nine thousand acres between 1913 and 1918.7

The 1913 act actually did little to halt farming by Japanese
aliens. Leasehold acreage increased sharply between 1914 and
1920, although Japanese immigrants tended to concentrate on

#Carey McWilliams, Prejudice: Japanese-Americans: Symbol of Racial
Intolerance {Boston, 1944, 65 [hereafter cited as McWilliams, Prejudice].
Chuman states that nine “reported” cases arose between 1916 and 1920,
Reported cases are those for which the District Court of Appeals or California
Supreme Court opinion was published. Chuman does not list the nine cases,
but opines that many more unreported cases must have existed. Bamboo
People, supra note 2 at 117-18. In a careful review of California Reports, vols.
164-88, and California Appellate Reports, vols. 20-53, the author found no
Alien Land Law escheat cases. These volumes contain the published opinions
of the California Supreme Court and the various district courts of appeal,
respectively, in all reported cases between 1913 and 1921.

""Robert Higgs, “Landless by Law,” Journal of Economic History 38 {March
1978), 216-20 [hereafter cited as Higgs, “Landless by Law?”].

7"William M. Mason and John A. McKinistry, The Japanese of Los Angeles
{Los Angeles, 1969}, 30.

“Japanese Agricultural Association, The Japanese Farmers in California {San
Francisco, 1918}, 10.
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crops not requiring long-term investments such as fruits or
vines.” Some Japanese farmers transferred their land titles

in trust to lawyers or corporations, and then worked as “man-
agers” or “tenants” of their land. Titles were also transferred
to nisei children of the immigrants, who then acted as both
guardian and employee. Small Euro-American farmers resented
the Japanese, but large landowners welcomed them because
they were good tenants. Such influential people could lean on
local officials and ensure that their interests were protected.”
As racist pressure groups such as the Native Sons of the Golden
West became increasingly angry, Japanese land tenancy grew.”™
In his book on the issei, Yuji Ichioka claims that the main ef-
fect of the law was to stigmatize the Japanese as the victims of
discrimination as well as to channel their agricultural efforts,
and points out that in 1918 about thirty-eight thousand people
of Japanese descent in California were engaged in farming. This
was about 58 percent of the total.”

No major court cases arose in California from the 1913 Alien
Land Law, although several came up after the law was strength-
ened in 1920.77 The 1913 act raises obvious Fourteenth Amend-
ment questions. However, the absence of any United States or
California Supreme Court decisions suggests that the act was
not so damaging that anyone was willing to undertake the
costs of litigation.

California’s agriculture enjoyed a boom throughout the First
World War. After the war’s end, the economy slowed at the
same time veterans were returning from France to look for
work, making fertile conditions for agitation against a racial
minority.”® A number of anti-Japanese bills were introduced in
the California senate in April 1919. They were withdrawn at
the behest of United States Secretary of State Robert Lansing
for the peace negotiations then in progress at Versailles, in

73Ronald Takaki, Strangers from a Different Shore: A History of Asian-
Americans {Boston, 1989}, 204 [hereafter cited as Takaki, Strangers from a
Different Shore].

Gary Y. Okihiro and David Drummond, “The Concentration Camps and
Japanese Economic Losses in California Agriculture, 1900-1942,” in Japanese-
Americans: From Relocation to Redress, ed. Roger Daniels, Sandra C. Taylor,
and Harry H.L. Kitano {Salt Lake City, 1986}, 170.

75Yuiji Ichioka, The Issei: The World of the First Generation Japanese Immi-
grants, 1885-1924 {New York, 1985}, 155 [hereafter cited as Ichioka, The Issei].
6tbid. at 156.

77Japanese Government, Foreign Ministry, Consul General of San Francisco,

Documental History of Law Cases Affecting Japanese in the United States,
1916-1924, 2 vols. {1925; reprint, New York, 1978).

Pajus, Real Japanese California, supra note 52 at 91.
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which Japan participated as a victorious belligerent in the First
World War.” Instead, a resolution was passed calling for the
state Board of Control to investigate who was leasing farmland
to Orientals, and whether equal or better results from farms
could be obtained from citizens or eligible aliens.*® The final
report focused on people of Japanese descent and made no dis-
tinction between citizen and alien. Much was made of the high
birthrate of Japanese aliens, but no mention was made of the
relative youthfulness of that recently immigrated segment of
society.®! In the letter transmitting the report to United States
Secretary of State Bainbridge Colby, Governor William D.
Stephens complained that the nikkei “were crushing competi-
tors to our white rural populations.”#

After the Treaty of Versailles was signed, the California legis-
lature passed a resolution requesting a special session in 1920
to consider additional legislation concerning Oriental owner-
ship and control of agricultural lands. Its text describes the tone
of events that would soon follow:

Whereas The menace of ownership and control of agri-
cultural lands in California by Asiatics is growing so
rapidly that it is now recognized by thinking men as
the greatest danger confronting the white race of this
state . . . it will soon reach such proportions that it
will be beyond control . . . the people . . . are demand-
ing necessary action to safeguard our interests and
preserve this fair land for the children of the white
race . . . the evil which now exists can be to a great
extent checked by proper legislation.s

Stephens, a Progressive Republican, declined to call the spe-
cial session, a ruse to prevent United States Senator James D.

*McWilliams, Prejudice, supra note 69 at 57,

89Senate Concurrent Resolution No. 19, Senate Journal 1919, supra note 4 at
1314, 1380, 1465, 1524, and Assembly Journal 1919, supra note 1 at 2094,

#0ther observers, however, recognized the reason for the high per-capita
birthrate. For example, see Ralph Burnright, “The Japanese in Rural Los
Angeles County,” Studies in Sociology 4 {June 1920j, 12.

#2State Board of Control, California and the Oriental: Japanese, Chinese, and
Hindus {1920; reprint, New York, 1978}, 9, This document covered a host of
topics, from living standards to language schools and citizenship rights. It
actually has little bearing on the Alien Land Law, instead urging exclusion of
the supposedly non-assimilable Japanese immigrants. Opponents of exclusion,
and of the Alien Land Law, published a number of rebuttals to California and
the Oriental. Notable among these were K.K. Kawakami, The Real Jupanese
Question {New York, 1921), and T. Iyenaga and Kenoske Sato, Japan and the
California Problem (New York, 1921},

$California Statutes 1921, supra note 5 at Ixxxvi.
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Phelan, a Democrat, from claiming credit for a strengthened
alien land law in his 1920 reelection campaign.® As in the 1910
gubernatorial campaign and many other California elections of
the period, both Democrats and Progressive Republicans ma-
neuvered to be the champion of Japanese exclusion in the eyes
of the Euro-American electorate. Phelan vied for this position
from the time he took his seat in Washington. He argued that
Californians’ anti-Japanese attitudes arose from the need for
cultural self-preservation, not from racial prejudice. California’s
racial question was a great deal more serious than the South’s,
he claimed, because the “Japanese were a masterful people, of
great industry and ingenuity.”ss

He believed that the Japanese intended to drive the white
man from California’s soil, and that there was no hope of ac-
commodation because the Japanese were not assimilable. Be-
cause California was such an attractive place, Japanese immi-
grants could be expected to continue arriving at Angel Island as
as long as it was open to them. The Root-Takahira agreements
were circumvented by sending to Japan for picture brides, re-
sulting in a high birthrate in a group whose low standard of
living, according to Phelan, the white man would never accept.
Because of the threat to white culture there, he said, California
had a right to speak with authority for the United States on the
Japanese immigration question. Phelan pointed out that Japan
did not allow foreigners to own any land at all, and that Tokyo,
like the United States, excluded Chinese immigration. The
senator claimed that because Governor Stephens and the Cali-
fornia legislature had surrendered to fear of Japan, they had not
passed a stronger alien land law.

Phelan repeatedly urged the prohibition of Japanese immi-
gration to the United States. He also argued that the Japanese
should expand into areas where they belonged, such as, he sug-
gested, Manchuria and the Philippines.®¢ Stephens’s gambit was
apparently successful, for Phelan was not reelected. Instead, the
Progressive Republicans pushed onto the 1920 ballot an initia-
tive measure to strengthen the 1913 Webb-Heney Act.

The 1920 initiative prohibited ineligible aliens from leasing
land except by treaty. Thus, in effect, Japanese farmers could no
longer lease land in California. They were also prohibited from
owning stock in any company that owned or leased agricultural
land. The 1913 act addressed only companies in which ineligi-
ble aliens owned a majority of the common stock. Guardians

#Ichihashi, Japanese in the United States, supra note 57 at 278.

$James D. Phelan, “The Japanese Evil in California,” North American Review
210 {September 1919}, 323.

Thid. at 323-28.
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for nisei children holding land title were now required to be
United States citizens. If a transaction conveyed land title to an
eligible owner, and it could be shown that an ineligible alien
had actually paid for it, the land would escheat to the state of
California.”

The campaign in favor of the initiative was intense as vari-
ous groups appealed to the racism among California’s voters,
with the aim of driving the Japanese out of farming in the
state.® The American Legion produced a film called Shadows
of the West, which accused Japanese growers of fixing vegetable
prices. It appealed to a baser prurience in its portrayal of a
group of Japanese men abducting two Euro-American women,
who were rescued at the last moment by a group of legion-
naires.? The 1920 voters’ information booklet argued that Ori-
entals should be prevented from controlling agricultural lands,
and that California should not give rights to Japanese that Japan
denied to Americans.®® Assorted groups pressed not only for the
rigorous exclusion of Orientals, but for a constitutional amend-
ment denying citizenship to native-born children of ineligible
aliens.”’ The initiative Alien Land Act carried by a vote of
668,483 t0 222,086.52

The 1920 initiative Alien Land Law plugged many of the
loopholes Hiram Johnson had left in the Webb-Heney Act. The
nikkei and large Euro-American landowners recognized that it
constituted a serious threat to their interests. Legal challenges
on several points were quick in forthcoming,

The first was whether the phrase “ineligible to citizenship”
applied to Japanese immigrants.®® A test case on behalf of one
Takao Ozawa had already been filed in the Territory of Hawaii
and denied by United States district and appellate courts.
Ozawa’s backing originally came from Japanese consuls in
Honolulu in response to the California Alien Land Law of
1913.7* First filed in 1916, the case moved slowly until in 1922
it finally reached the United States Supreme Court, which de-

$’California Statutes 1921, supra note 5 at Ixxxvii-xc.
#Ichihashi, Japanese in the United States, supra note 57 at 227.
#McWilliams, Prejudice, supra note 69 at 60.

*Dudley O. McGovney, “The Anti-Japanese Land Laws of California and Ten
Other States,” California Law Review 7 (35), 14.

“"Daniels, Politics of Prejudice, supra note 26 at 145,

“California Secretary of State, Statement of Vote at General Flection held
in the State of California on November 2, 1920 (Sacramento, 1920}, 35. The
initiative carried in each of the state’s fifty-eight counties by a sizable majority.

“For a detailed history of eligibility for naturalization, see Milton R. Konvitz,
The Alien and the Asiatic in American Land Law (Ithaca, N.Y., 1946}, 79-80.

“4Jchioka, The Issei, supra note 75 at 214.
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cided that Ozawa was ineligible for naturalization, based on his
race.”®

A direct assault on the constitutionality of the 1920 initia-
tive Alien Land Law was similarly unsuccessful. The Supreme
Court rejected a Los Angeles County Euro-American land-
owner’s claim that the restrictions on the conduct of agricul-
tural business violated the Fourteenth Amendment rights of
citizens who might want to lease or sell their land to Japanese.
W.L. Porterfield had sued Attorney General Webb, seeking a
ruling that his employment arrangement with H. Mizuno was
legal. Mizuno farmed eighty acres of Porterfield’s land.* The
Supreme Court also upheld the prohibition against ownership
of even a single share of stock in a land corporation.”

The initiative act was unclear about the legality of “cropping
contracts,” in which the farmer worked the land for a percent-
age of the crop. The farmer had no legal interest or responsibil-
ity for the land, as he would have had under a normal share-
cropping lease. Many cropping contracts were entered after
1920 as a means for Japanese to stay in agriculture.”® The legal-
ity of cropping contracts came up before the United States
Supreme Court in 1923, which held them to be prohibited by
the 1920 law.?®

The Supreme Court decision was by then moot, because a
new alien land law had already been passed in 1923. The legis-
lature retained all the provisions of the 1920 law, and added a
prohibition against cropping contracts.!® In 1927 the legisla-
ture again strengthened the Alien Land Law. By unanimous
vote, it added the statutory presumption that if an ineligible
alien paid for land and the title were conveyed to a citizen
minor, a gift was not intended. In such a case, the title would
automatically escheat to the state. Another section of the law
shifted the burden of establishing proof of citizenship or eligi-
bility for citizenship to the defendants in any Alien Land Law
action.'®! Still another section added a prima facie presumption
that a defendant who was a member of a race ineligible for citi-

%QOzawa v. United States, 260 U.S. 189 {1922).
ssPorterfield v. Webb, 263 U.S. 225 {19231
*7Frick and Satow v, Webb, 263 1.8, 326 {1923).
#Higgs, “Landless by Law,” supra note 70 at 216.

“Webb v. O’Brien, 263 U.S. 313 {1923). ].]. O'Brien owned much land in Santa
Clara County, and apparently preferred to hire Japanese to work on his lands.

W California Statutes 1921, supra note 5 at 1020-25.
W California Statutes 1927, supra note 5 at 880-81, sec. 9a. This section was

declared unconstitutional by the United States Supreme Court. The case was
Morrison v. California, 291 U.S. 82 {1934}
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zenship was not a citizen until he or she proved otherwise.'® In
other words, persons of Asian descent had to prove their United
States citizenship in court if they were the defendants in any
Alien Land Law proceedings.

The legislature added the statutory presumption because
Japanese farmers had won a case against the Alien Land Law.
The California Supreme Court struck the provision of the 1920
initiative act requiring the guardians of landowning nisei to be
United States citizens. Hayao Yano had given his Butte County
land to his four-year-old daughter, Tetsubumi, a citizen, and
had then established guardianship. A trial court declared his
action illegal. The California Supreme Court reversed the
lower court on the equal-protection grounds of the Fourteenth
Amendment, because incompetence was the only basis in state
law to deny guardianship to a parent, and because citizen Tet-
subumi Yano could not be denied the right to receive gifts or
own land.'®

Escheat actions were civil proceedings concerning eligibility
to hold title to real property. The 1920 Alien Land Law added
criminal penalties where none had existed under the 1913 law.
Section 10 of the initiative law established a maximum sen-
tence of a five-thousand-dollar fine and a two-year prison term
for conspirators in violation of that law. District attorneys in
several counties brought criminal charges against Asian-Ameri-
cans and Euro-Americans who tried to get around the 1920
Alien Land Law. The most significant of these cases occurred
in Sonoma County. A tenant farmer near Petaluma, S. Tkada,
offered to buy a thirty-one-acre farm from its owners, Bartolo-
meu and Mary Souza. The Souzas declined, since selling to
Ikada would be in violation of the Alien Land Law. However,
they must have been interested in selling, because their attor-
ney, W. A. Cockrill, found a solution for them.*

Cockrill proposed to hold the title in trust for the Ikada
family, and the land was sold on that basis on August 26, 1921,
for a price of $2,250. Ikada’s wife and children lived on the
farm with him; four of the children were American-bomn. It is
unclear why the title was not put in their names. When ques-
tioned, the Souzas adamantly maintained that they had been
told by Cockrill and Tkada that this would be a sale to the chil-

12 California Statutes 1927, supra note 5 at 880-81, sec. 9b. The constitution-
ality of this section was also upheld.

1 People v. Estate of Yano, 188 Cal. 645 {1922).

W People v. Cockrill, et al, 62 Cal. App. 23 {1923} [hereafter cited as People v.
Cockrill].
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dren.'s The Yano decision had not yet been handed down
when Tkada bought the land.

The Sonoma County grand jury indicted Cockrill and Tkada
on conspiracy charges. Tkada was jailed, and the California
Supreme Court denied his petition for a writ of habeas corpus,
in which he claimed that Section 10 was invalid.'* Cockrill
and Tkada were convicted of the felony conspiracy charges,
even though they maintained all along that their intent was to
put title in the nisei children’s names. They lost their appeal to
the Third District Court of Appeals.'” The California Supreme
Court refused to hear the case, from which they appealed to the
United States Supreme Court. The case was heard in Washing-
ton in May 1925. The federal justices denied that prohibition
of the transaction was unconstitutional because of the 1911
Treaty of Commerce and Navigation. They also held that de-
nial of land ownership to aliens by states of the Union was a
reasonable exercise of sovereignty, and that the Fourteenth
Amendment did “not require absolute uniformity of treat-
ment.”1% Apparently Ikada either sold the land or transferred
title to his nisei children while the criminal case was continu-
ing, because the attomey general’s biennial reports contain no
record of an escheat action against him,

A GrROWING CAUSE FOR ALARM

Enforcement of the new Alien Land Law may have been
spotty, but it was certainly no paper tiger. Enough escheat ac-
tions and conspiracy charges were brought to make people
wary, and some Eurc-Americans attempted to use the law to
prevent activities that were clearly allowed under the 1911
treaty.

J.W. Johnson of Sutter County leased some farmland to a
Japanese tenant, I. Murayama. In January 1917 he executed two
separate three-year lease agreements for the property. The first
was to Murayama and ran until 1920. The second started im-
mediately upon expiration of the first, and ran until 1923. The
named lessee in the second agreement was another issei, C.
Suwa, but he was only a cover for Murayama. Johnson seems

W5Thid. at 25.

WIn Re Y. Akado, 188 Cal. 739 (1922). Ikada was also known as Y. Akado and
also as Y. Akada. Misspellings of Japanese names were common throughout
these early court cases, and the name used when the conspiracy case went to
the United States Supreme Court is used here.

W Peaple v. Cockrill, supra note 104,

W Cockrill v. California, 268 1U.S. 258 {1925),
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to have fallen out with Murayama, as he refused to deliver the
second lease to Suwa, claiming that to do so would be to vio-
late the Alien Land Law. Suwa sued Johnson, demanding deliv-
ery of the lease, and won.

Johnson appealed, but the Third District Court of Appeals
upheld Superior Court Judge K.S. Mahon. The appellate court
decision added a key ruling: only the state could undertake an
escheat proceeding or enforce the Alien Land Law. The consti-
tutionality of this particular ruling was never tested before the
California Supreme Court, and the Third District decision was
accepted throughout the state.!®®

A single Alien Land Law escheat action was filed in San
Bernardino County before the Second World War. The defen-
dant was an immigrant from India, which, as a British domin-
ion, had its own domestic government but did not conduct
foreign relations. The case file contains no evidence to show
that British diplomatic officials took action to assist Indr Singh,
who purchased some land in the Claremont Orange Tract on
June 4, 1917.

Nine years later, on May 26, 1926, District Attorney George
Johnson filed a complaint to declare an escheat of Singh’s prop-
erty. Johnson based his cause of action on the absence of a
treaty with the United Kingdom allowing Asian Indians to
acquire United States land.

Singh demurred, claiming that the facts as stated did not
support an escheat. Judge Charles L. Allison sustained the de-
murrer on October 26, and denied Johnson leave to amend his
complaint. The district attorney insisted on his complaint as
written, but Allison stood his ground on the demurrer. Johnson
appealed to the California Supreme Court, and on April 16,
1927, the justices not only reversed Allison on the demurrer,
but declared an escheat of Singh’s property then and there.
They also awarded costs to the state, so that Singh, who lost
his land, was handed a bill for the cost of having it taken from
him. On the day the Supreme Court handed down its decision,
Attorney General Webb filed a stipulation that the escheat
action would be dismissed if Singh sold the land to an eligible
owner, which he did three days later.}10

On the complaint filed against Singh, Webb’s signature ap-
pears beside that of Johnson. Because of the Suwa decision, the
state of California needed to join the Singh case in order for it

W Suwa v. [W. Johnson, 54 Cal. App. 119 {1921). In August 1933 the
California Supreme Court reaffirmed in another case that only the state could
bring an escheat action. Hart v. Nagasawa, 218 Cal. 685 {1933}, dealt with a
share interest in property that was purchased in 1900.

"WPeople v, Indr Singh, San Bernardino County Super. Ct. Case 24564,
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to go forward. In 1914 Webb had stated that he believed that
high-caste Hindus were Caucasians and therefore eligible for
naturalization.!"! He later found that he was wrong in that be-
lief. The United States District Court in Oregon granted a cer-
tificate of naturalization to Mr. Bhagat Singh Thind, over the
objections of the naturalization examiner. The United States
Attorney appealed. The Ninth Circuit Court of Appeals sent a
certificate to the United States Supreme Court, requesting a
ruling on whether a high-caste Hindu of Asian Indian blood
and birth were a “white person” under immigration law. The
Supreme Court’s opinion was in the negative, because the
framers of the 1790 law were common folk who used the term
“white person” in a common, unscientific manner.!? The
Thind decision was handed down in February 1923, after which
Webb and the anti-Asian groups had yet another group of tar-
gets. Webb soon received a complaint from an American Legion
post in Gridley, alleging that Hindus were violating the Alien
Land Law in Butte County. Webb asked District Attorney Wil-
liam E. Roth to investigate the matter and report the facts to
him, but Roth appears not to have replied to Webb's letter.!3

Other district attorneys, including Franklin Swart of San
Mateo County, were also less than cooperative. Andrew J.
Clunie, a lawyer with a private practice in Menlo Park, com-
plained to Deputy Attorney General Frank M. English that
one of his neighbors was entering into cropping contracts with
Japanese tenants. Clunie asked English to take action, since his
complaints to Swart had been to no avail. English requested
that Swart investigate the matter and furnish him with the
information so that he could answer Clunie.''*

Swart replied that Clunie had become an annoyance as he
grew older, and that the real issue was Clunie’s ongoing water-
rights litigation with the neighbor in question, one Eli Enten.
Swart said that he had looked into the matter briefly after the
initial complaint, but that he was satisfied that Enten and all
the other surrounding owners were complying with the law.
He went on to add that if Clunie would give him the required
evidence, he would initiate an escheat action and contact the
state. As it was, the workload in San Mateo County was grow-

"1'Webb to Richard Belcher, a lawyer in Marysville, September 22, 1914.
California State Archives, B1419/1265.

W2l ynited States v. Bhagat Singh Thind, 261 U.S. 206 {1923).

113Webb to Roth, July 15, 1924. California State Archives, B1419/1290. Asian
Indian immigrants were commonly labeled “Hindus” without regard to their
actual religion. A large number of them in the Pacific Coast region were Sikhs,
a minority group whose cultural center is Amritsar, in the Punjab. See Takaki,
Strangers From a Different Shore, supra note 73,

114English to Swart, March 6, 1924. California State Archives, B1419/1293.



WINTER/SFRING 1994 ALIEN LAND Laws 47

ing heavier by the day, and the district attorney did not have
time to bother with such matters.!s

California’s attorney general was unequipped to investigate
Alien Land Law violations. American Legion Post 189 of Delhi,
in Merced County, wrote Webb requesting state assistance to
investigate and put an end to a growing Japanese presence in
the area.’'¢ Webb immediately requested the same of the
county’s district attorney, C.H. McCray. McCray replied that
he would make inquiries, but apparently never followed up
with a letter to the attorney general.!'” Replying to the dis-
tressed legionnaires, Webb stated that his office had no inves-
tigators for Alien Land Law matters. He also lacked the funds
to hire any investigators, and responsibility to enforce the law
therefore lay with each county’s district attorney and grand
jury.18

Webb himself was anxious to enforce the Alien Land Law,
but lacked the resources to do so alone. A county had nothing
tangible to gain from doing the legwork so that the state could
then co-sign the complaint and take title to the victim’s land.
Webb was forced to rely upon the willingness of each district
attorney to devote time and resources to his crusade of persecu-
tion, and the results thus varied from one county to the next.
He tried to bring the uncooperative district attorneys into line,
summoning all of them to a conference and giving public no-
tice that the Alien Land Law would be rigidly enforced after the
next harvest.!”” In the cover letter of his 1925 biennial report to
the governor, he stated that “the earnest, intelligent and persis-
tent enforcement of this law [by the district attorneys] is as-
sured.”!2° The fact that Webb felt compelled to comment at all
on the issue indicates that their unanimous cooperation was
anything but assured.

The nikkei farmers did not know what to expect. One of
them wrote anonymously to Webb himself, asking the attorney
general whether he meant business, or whether the Alien Land
Law was a hollow showpiece. Would it be enforced in Los

158wart to English, March 8, 1924, California State Archives, B1419/1293.
H8Paul Dougherty to Webb, March 21, 1923. California State Archives,
B1419/1290.

HMeCray to Webb, March 27, 1923. California State Archives, B1419/1290,
No additional letter from McCray is in the file.

15Webb to Dougherty, March 24, 1923. California State Archives, B1419/1290.
"5Valentine S. McClatchy, “California’s Threatened Hegira of Japanese:
Results Following Alien Land Law Enforcement,” reprint from The Overland
Monthly (March 1924), in Japanese Pamphlets, vol. 3, California State Library.
12'Webb to Governor William Richardson, February 1, 1925, in Biennial Report
of the Attorney General of the State of California, 1922-1924 |Sacramento,
1925}, 6.
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Angeles County? The farmer asked Webb to publish his answer
in the newspaper, and to do it soon, so that he would know in
time whether to lease some more land and plant another
crop.!#

Cases also arose in which individual Californians attempted
to use the Alien Land Law for their own gain by cheating the
nikkei. In 1923 A.F. Schmuck agreed to sell some property in
Los Angeles to the Takeuchi family, with the deed to be in
the name of the nisei daughter, Haruko. The sale price was
$14,350, and the Takeuchis agreed to make a down payment
of four thousand dollars. After taking a deposit of five hundred
dollars and $105 in prepaid property taxes, Schmuck backed
out of the deal without refunding the money. Takeuchi sued to
get back the money, and the case dragged on for six years.

Los Angeles attorney J. Marion Wright represented the
Takeuchis and took the case all the way to the California
Supreme Court.'?? The justices ruled that Takeuchi and
Schmuck were co-conspirators in a plan to violate the Alien
Land Law. They took no notice of the intent for Haruko
Takeuchi to hold title, so the 1922 decision in favor of Tetsu-
bumi Yano was of no help to the Takeuchis. The court held
that, as co-conspirators, neither Takeuchi nor Schmuck had
any legal remedy against the other. The court decision noted
that Schmuck was not bound legally to return the $605, but
added that for him to keep it was patently unfair and that a
member of the white race should know better.!??

In June 1920 T. Saiki bought a house in Los Angeles from
Luke Hammock. The Saiki family moved into the house. For
an unrecorded reason, Hammock had a change of heart. He
tried to refund the Saikis’ money and back out of the deal, but
they refused. The title was to be in the name of a nisei son,
Mori Saiki, but Hammock refused to give them the deed to
the property. The Saikis, also represented by Wright, sued
Hammock, and in November 1925 Los Angeles Superior Court
Judge Albert L. Stephens ordered Hammock to grant the deed.
Hammock appealed, but the California Supreme Court unani-

2 Anonymous undated letter to Webb, received February 5, 1924, California
State Archives, B1419/1293. The letter was typed on blue construction paper,
and closed with the typed inscription “A poor farmer with worry.”

22facob Marion Wright was a lifelong resident of Los Angeles who graduated
from the University of Southern California law school and was admitted to the
bar in July 1912. State Bar Association of California Membership Records, and
Los Angeles Times, July 10, 1970. See also Janice Marion Wright La Moree, “].
Marion Wright: Los Angeles’ Patient Crusader 1890-1970,” Southern California
Quarterly 62 {Spring 1990}, 41-64 [hereafter cited as La Moree, “J. Marion
Wright”].

W Haruko Takeuchi v. A.F. Schmuck, 206 Cal. 783 {1929).
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California’s alien land laws were aimed at driving Japanese

immigrants out of the state’s agriculture. {Shikuma Collection,
Courtesy of the Japanese American National Museum)

mously upheld Stephens, and the Saikis finally got a deed some
nine years after buying and occupying their house.

In their published opinion, the Supreme Court justices ruled
that the issei father, T. Saiki, was precluded from owning resi-
dential property.!?* How the justices justified that opinion’s
seeming conflict with the 1911 Treaty of Commerce and Navi-
gation is not recorded. Since the name of the Saikis’ citizen
son, Mori, was on the deed, the point was moot to the case at
hand.

Attorney General Webb also used the Alien Land Law in
attempts to close off commercial opportunities to the nikkei in
non-agricultural endeavors. Ramon D. Sepulveda owned a half-
acre property in Los Angeles County named Fish Camp. In
September 1918 he leased Fish Camp to Tojuero Togami, who
intended to operate a health resort and sanitarium there. Dis-
trict Attorney Asa Keyes and Webb filed an escheat action
against Sepulveda and Togami, complaining that the lease was
a violation of the Alien Land Law.

Wright joined Sepulveda’s attorneys for the defense. They
demurred, arguing that the 1911 Treaty of Commerce and
Navigation allowed Togami to engage in commercial pursuits.
Superior Court Judge Leslie R. Hewitt sustained the demurrer,

YW Mori Saiki v. Luke Hammock, 207 Cal. 90 (1929}, 92,
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from which Webb and Keyes appealed. The California Supreme
Court unanimously upheld the judge.!?’

Webb was not the only elected state official trying to restrain
attempts by the nikkei to expand their activities. Secretary of
State Frank C. Jordan refused to file articles of incorporation for
a medical group to build and run a hospital in Los Angeles. Dr.
K. Tashiro requested incorporation of the Japanese Hospital of
Los Angeles. He retained Wright, who applied in court for a
writ of mandate, ordering Jordan to incorporate the hospital. As
secretary of state, Jordan was represented by Attorney General
Webb. They claimed that acquisition of land for a hospital was
a violation of the Alien Land Law, and that the refusal to allow
the incorporation was therefore justified. In May 1927 the Cali-
fornia Supreme Court published its unanimous decision order-
ing Jordan to incorporate the hospital.’?¢ Undaunted, the state
appealed to the United States Supreme Court, which ruled in
favor of Tashiro.!?” Located at First and Fickett Streets, the
Japanese Hospital opened on December 1, 1929.128

Escheat actions were strictly civil procedures, and no prison
terms or criminal fines could therefore result from pre-1920
cases such as Gin Fook Bin or Indr Singh. During the 1920s,
however, some district attorneys began to file criminal counts
charging felony conspiracy to violate the Alien Land Law.

One of the first such cases arose in Sutter County, where
K. Osaki, an issei, farmed several parcels of land, although Ha-
waiian-born K. Yoshioka’s name appeared on the rental agree-
ments. The landowner, apparently a Euro-American, was never
charged as a co-conspirator, even though under cross-examina-
tion he admitted to knowing that Osaki was a Japanese alien.
Osaki’s attorneys argued that the prima facie presumption of
alienage based on his Japanese race was unconstitutional. Their
efforts were to no avail. In March 1930 the California Supreme
Court upheld Osaki’s conviction and affirmed that Section 9b
of the Alien Land Law was indeed constitutional.'?® Osaki ap-
pealed to the United States Supreme Court, which upheld the
state court’s decision.'?® The landowner remained unscathed.

wi8tate of California v. Tojuero Togami, et al., 195 Cal. 522 {1925).

126K Tashiro, M.D., et al., v, Frank C. Jordan, Secretary of State, et al., 201 Cal.
236 {1927).

Wiordan v. Tashiro, 278 U.S. 123 {1927).

1282 Moree, “]. Marion Wright,” supra note 122 at 52, 53, and 63 n.11. Wright
was the only non-Japanese invited to the ceremony.

People v. Osaki, 209 Cal. 169 {1930).
130The Supreme Court did not publish an opinion in the Osaki case. The court

mentioned its earlier action on page 89 of Morrison v. California, 291 U.S. 82
{1934},
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George Morrison of San Diego County was not so lucky.
Morrison was charged with conspiracy in two separate cases,
in each of which the nikkei farm operator was a co-defendant.
Morrison, H. Doi, and H. Ozaki were convicted by Superior
Court Judge A.C. Finney of all the charges brought against
them. Their attorney, J. Marion Wright, appealed both cases.

Wright challenged the convictions in the case involving
Ozaki with another claim that the prima facie presumption of
Section 9b was unconstitutional. The Fourth District Court of
Appeal upheld the conviction,'?' and the California Supreme
Court upheld the appeal. Wright then appealed to the United
States Supreme Court, which granted certiorari on February 11,
1933. Nine days later, the Supreme Court dismissed the appeal
for want of a substantial federal question.!3? In other words,
Section 9b had been ruled de facto as being constitutional.

Wright’s appeal in the case involving Doi attacked Section
9a, which placed the burden of proof of defendant citizenship
upon all defendants. The Fourth District Court of Appeals and
the California Supreme Court upheld the convictions and Sec-
tion 9a.* This case, too, was appealed to the United States
Supreme Court. In January 1934 the federal justices reversed
the convictions of Morrison and Doi. The Court Opinion stated
that in the case of Morrison, the statutory presumption that he
knew that Doi was an ineligible alien was purely arbitrary. The
Court declared Section 9a to be unconstitutional, but took care
to reiterate that Section 9b still stood.!? The threat of convic-
tion to Euro-American landowners was eliminated. The threat
to the nikkei remained.

They took the threat seriously. A Sacramento case high-
lighted their fear of criminal prosecution. On February 17,
1930, Taro Shiba sold some property to James Y. Chikuda, for
four thousand dollars. During the following May, Shiba discov-
ered that an issei, Genkicki Akahoshi, was actually occupying
the premises, and suspected that Chikuda’s ownership was a
cover for Akahoshi to evade the Alien Land Law.}#

Shiba sued Chikuda, asking for recision of the sale because
it was illegal under the Alien Land Law. Superior Court Judge
Malcolm Glenn found for Chikuda, and the California Supreme
Court affirmed his judgment. The court noted that at the time
of purchase Shiba was unaware of the circumstances, and that

131 People v. Morrison, 125 Cal. App. 282 {1932).

¥ Morrison v. California, 288 U.S. 591 {1932}, per curiam decision no. 662.
“#People v. Morrison, 218 Cal. 287 {1933).

WiMorrison v. California, 291 U.S. 82 {1934).

358hiba v. Chikuda, 214 Cal. 786 (1932},
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he had been fairly paid for the land. The justices reaffirmed that
title eligibility issues relating to the Alien Land Law were the
exclusive concern of the state of California, and only its attor-
ney general could bring an escheat action against Chikuda.'*¢
Attorney General Webb's biennial reports from 1930 through
1938 contain no record of an escheat action against the
Chikuda property.

Some people actually spent some time in jail after being
charged with conspiracy to violate the Alien Land Law. One
such story unfolded in San Diego County. In July 1926 Pierre
Delpy sold eighty acres of farmland, near Vista, to Shoichi
Nakamura, a United States citizen. Nakamura’s name was on
the deed, but he received the purchase money from five isseli,
who were members of four separate families. These five settled
with their respective families on various parts of the property.
The events of the next eleven years must certainly have caused
Nakamura to regret ever having become involved with this
land.

In November 1928 all six nikkei were charged with conspir-
acy, jailed, and then released on bail. They were later acquitted
of all the criminal charges.'?” The state also filed an action to
escheat title to the eighty acres of land.!3®

The state’s argument centered on the payment of the money
by the five issei. Judge Charles C. Haines denied the escheat,
but the state appealed. On August 5, 1932, the Fourth District
Court of Appeals reversed Haines. Instead of adjudging an es-
cheat, as had been done in the earlier Singh case, the appellate
justices remanded the case back to the lower court for a new
trial. 1%

The new trial never took place. In 1931 Nakamura had given
Delpy, the original owner, a promissory note for the balance
due on the land, and in 1934 he conveyed twenty acres to each
family’s citizen children. In 1935 Nakamura defaulted on his
note to Delpy. The latter regained title to the land, and then
filed an unlawful detainer action to evict the four families.
Superior Court Judge Arthur L. Mundo found for the families,
whose defense included a claim that the whole arrangement
was necessary to circumvent the Alien Land Law. Pierre
Delpy’s heir, Emile, won on appeal to the Fourth District.!#

46]bid, Note that the opinion in this California Supreme Court case was
handed down two years before the United States Supreme Court struck down
sec. 9a in Morrison v. California.

¥ People v, Nakamura, et al., San Diego County Super. Ct. 52820.
138People v. Nakamura, et al., San Diego County Super. Ct. 58439.
W People v. Nakamura, et al., 125 Cal. App. 269 {1932},

“oDelpy v. Ono, et al., 22 Cal. App. 2d 301 {1937).
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The appellate decision came down at the same time the nikkei
lost a suit in superior court for quiet titles in the children’s
names. The Delpy family thus retained ownership of the
land.™!

The figures given by scholars of Japanese immigration differ,
but the trends from year to year are important, and all sources
show a reduced acreage of California farmland under Japanese
ownership.*? Robert Higgs points out that a majority of Japa-
nese employed in California were in farming as late as 1940,
This is consisent with Ichioka’s 1918 statistic showing 58 per-
cent of the state’s Japanese population as being engaged in agri-
culture. In 1920 one of every 6.4 Japanese was a farm operator,
but by 1940 the ratio had risen to one of every 5.4. Over those
twenty years, the number of adult Japanese aliens declined
from thirty-two thousand to twenty-one thousand, because of
mortality and exclusion by the 1924 Immigration Act.'* Over
the same period the number of other alien farmers in the state
declined from approximately five thousand to thirty-nine hun-
dred, a much lower attrition rate than that of the overall Japa-
nese population of California. None of these authors discusses
migration to other places within the United States or back to
Japan, which would have resulted from the destruction of the
economic foundation of Japanese immigrant society. The sta-
tistics clearly show that the nikkei were not driven from farm-
ing in California.

The California attorney general’s failure to enforce the Alien
Land Law before World War Two was later explained as “a re-
flection of the National [sic] policy to refrain from acts which
might be regarded as unfriendly to the Japanese race and the
Japanese empire.”'** Concern over foreign relations with Japan
may have helped the nikkei, but some other people had no
such shield to protect them.

A large number of Asian Indian farmers from the Punjab
region had settled in Imperial County. Like Indr Singh in San
Bernardino County, their interests came under attack after the
1923 Thind decision. The Punjabis resorted to the same cir-
cumventions as did the nikkei, and added another. Many mar-
ried Mexican women, and then took land title in their wives’
names. An anthropologist concludes that the Punjabis were

W Miyada, et al., v. Shoichi Nakamura, San Diego County Super. Ct. 88707.
2Gee Ichioka, The Issei, supra note 75 at 234; Masakazu Iwata, “The Japanese
Immigrant in California Agriculture,” Agricultural History 36 {January 1962),
31.

43Higgs, “Landless by Law,” supra note 70 at 221-23.

“iProceedings, California Land Title Association {38th Annual Conference,
1944), 97, cited in Ovyama v. California, 332 U.S. 633, 662 n.17.
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more successful than the nikkei in circumventing the Alien
Land Law. The Punjabis had no consular support and were too
few in number to establish the type of closed community that
was typical of the nikkei. Karen Leonard attributes their suc-
cess in part to a cultural tendency toward litigiousness that
they brought with them from British India, in part to their
Mexican wives, and in part to their better credit standing with
local banks stemming from more extensive community con-
tacts. Leonard also notes, however, that a number of Punjabis
turned to non-agricultural livelihoods because of the Alien
Land Law 145

The last prewar Alien Land Law escheat case was filed
against Chuey Suey Wah Quin, a Chinese woman who lived in
San Diego. In 1911 she had married Thomas A. Quin, a native
United States citizen, in Canton, China. As a citizen’s wife,
Chuey Suey Wah Quin was excepted from the provisions of the
Chinese Exclusion Act. On March 31, 1931, she bought several
pieces of municipal and mining property from her husband.!#

In August 1933, California’s attorney general and San Diego
County’s district attorney filed a suit claiming that all the
Quinn property had escheated to the state as of the moment of
transfer. Quin’s reply denied that any Alien Land Law violation
had occurred. In October 1933, the Quins quickly transferred
title to their daughter, Helen Kong, a college student in Los
Angeles. Indr Singh had been allowed to transfer his title to an
eligible holder, but Webb tried to deny that option to Chuey
Suey Wah Quin, claiming it was too late for that once the es-
cheat action had been filed. On March 19, 1935, Judge C.N.
Anderson denied the escheat and decided that Helen Kong was
the lawful owner.!*” Because of an error in the property descrip-
tion, the case was retried on November 7, 1935. With the
state’s stipulation, Anderson also found that Chuey Suey Wah
Quin had been the lawful owner before Helen Kong. This obvi-
ously had to be so if the transfer to Kong was valid, but it is
nonetheless interesting to find a document from the state’s
attorney general agreeing that an alien ineligible for citizenship
could hold title to real property without a treaty to back her up.

No additional changes were made to California’s Alien Land
Law until the United States had entered the Second World War.

145K aren Leonard, “Punjabi Farmers and California’s Alien Land Law,”
Agricultural History 59 {October 1985}, 549-62.

1People v. Chuey Suey Wah Quin, et al., San Diego County Super. Ct. 75327
{1933} [hereafter cited as People v. Chuey Suey Wah Quin]. The municipal land
was in the downtown area, and the mining claims were in the vicinity of Lake
Henshaw. The reason for the sale is not evident from the case file, but the
couple were apparently still married.

471hid.
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A proposal in 1935 to prohibit all Japanese participation in Cal-
ifornia’s agriculture was stifled in the legislature, as was an
attempt in 1937 to outlaw gifts of land to citizen nisei
children, 4

THE WAR INCREASES RAaCisT FERVOR

The state government renewed and intensified its anti-nikkei
activity following the attack on Pearl Harbor. On February 2,
1942, Attorney General Earl Warren chaired a conference of
district attormeys and sheriffs that considered the alien “threat”
in California. Claiming that there were “innumerable” viola-
tions, Warren declared that by enforcing the Alien Land Law,
California could assist the federal government’s anti-sabotage
program. The conference passed a resolution asking that alien
Japanese be evacuated from the state’s coastal areas. Warren
forwarded the resolution to the United States attorney general,
Francis Biddle.'*? Soon afterward, President Franklin D. Roose-
velt ordered West Coast people of Japanese descent into con-
centration camps, and Warren initiated twenty escheat cases
against land titles held by Japanese aliens and Japanese-Ameri-
can citizens.!0

Reminiscent of the 1907-1913 sessions, the 1943 legislature
took up a host of anti-Japanese bills, many of which singled out
the Japanese by name, instead of using the earlier euphemisms,
One bill clarified procedures for state disposal of escheated
property. Another required California’s courts to decide on the
compensation paid to alien guardians by their citizen children,
and provided for injunctions against violators {alien or citizen),
barring them from all agricultural pursuits.'®!

Other officials joined the clamor. On March 18, 1943, the
California County Supervisors Association passed a resolution
calling for strengthening the Alien Land Law. The supervisors
also recommended that Japanese language schools be prohib-
ited in the state, and that American-born nikkei be stripped of
their United States citizenship.!5? '

Protesting Japanese aggression on the Asian mainland, the
United States abrogated the 1911 Treaty of Commerce and

“8Pajus, Real Japanese America, supra note 52 at 166.

9L os Angeles Times, February 3, 1942. See also G. Edward White, Ear!
Warren: A Public Life [Oxford, 1982}, 70 n.99.

B0Chuman, Bamboo People, supra note 2 at 201.
$1California Statutes 1943, supra note 5 at 2917, 2999,

2California County Supervisors Association, Resolution dated March 5, 1943,
California State Archives.
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Navigation, which had obliged the United States to allow Japa-
nese aliens to purchase residential and commercial land. On
July 26, 1939, the United States Senate voted unanimously for
abrogation and gave Japan the required notice that the treaty
would expire six months later.!s?

As with most Alien Land Law issues after 1920, the question
of Japanese ownership or leasing of land in California was de-
cided in the courts. A corporation owned by Japanese resident
aliens had leased a theater in Stockton since 1930, and exer-
cised its option for an additional ten-year leasehold in 1940.
Just as large numbers of internees were being released from the
relocation camps in October 1944, Emil Palermo, the original
owner’s successor, brought legal action to terminate the lease.
Palermo argued that abrogation of the 1911 Treaty of Com-
merce and Navigation made it illegal for the alien-owned cor-
poration to lease the theater. Judge M.G. Woodward of the San
Joaquin County Superior Court agreed with him, and also
granted him an unlawful detainer against the company. The
Third District Court of Appeals reversed Woodward, pointing
out that the Alien Land Law allowed ineligible aliens to acquire
property in accordance with any “treaty now existing” between
the United States and the country of the alien’s citizenship.
The court interpreted the phrase “now existing” to mean at
the time the act became law. The appellate decision was
handed down in September 1946, and upheld by the California
Supreme Court in 1948.1% In 1947, however, the question was
still active in some people’s minds, such as when Assembly-
man Albert C. Wollenberg requested an executive opinion on
the matter. The attorney general responded by citing the
Palermo case.'ss

Both the 1913 and 1920 Alien Land Laws contained the
phrase “treaty now existing” concerning the right of ineligible
aliens to acquire property, and the meaning is quite clear to any
reader. Obviously, some attorneys and their clients tried to use
the legal system to profit from the rampant prejudice against
the nikkei.

As the Japanese were being released from the camps in 1945,
California continued to enforce the Alien Land Law. By that
time, Earl Warren was governor. S.B.139 placed the burden of
proof in escheat cases squarely on the detendant, and also pro-
vided that one-half of the proceeds from the sale of escheated

53R obert Dallek, Franklin D. Roosevelt and American Foreign Policy, 1932-
1945 (Oxford, 1979}, 195,

¥ Palermo v. Stockton Theatres, 32 Cal. 2d 53 (1948}, 172 P.2d 103 (19461,

SWarren L. Hanna, ed., Opinions of the Attorney General of California, vol.
10 (San Francisco, 1948)
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property would go to the county in which the land lay. Another
bill, S.B.415, reaffirmed that no statute of limitations applied to
any escheat proceeding. Most importantly, two hundred thou-
sand dollars was appropriated for the state’s attormey general,
Robert M. Kenny, to enforce the Alien Land Law.!56

Eighty escheat cases were ultimately filed, resulting in the
outright escheat of several pieces of real property. A number of
other cases were settled by the defendants’ paying civil fines in
order to quiet the title to the land. Between the two types of
cases, the state recovered $475,595.157 In essence, this last pro-
cedure amounted to buying land from the state that the buyer
already owned. A less charitable term would be extortion.

Payment of the fines began with one of the earliest wartime
escheat cases. On June 15, 1942, shortly after the nikkei intern-
ment began, Attorney General Warren filed an escheat action
against the Winafred Orchards in Sacramento. This concern
was owned in part by Lafayette J. Smallpage, the attorney for
the Ishida family, who owned the remainder of the interest.
After an “independent appraisal,” Smallpage bought the Ishi-
das’ interest for $16,500, and on June 25, 1942, paid the state
twenty-five thousand dollars to settle the escheat action.'s*

In his biennial report covering 1943 and 1944, Attorney Gen-
eral Kenny informed the legislature that he had recovered one
hundred thousand dollars from the State Farming Company of

BeCalifornia Statutes 1945, supra note 5 at 2164, 2177, 2739,

57California Department of Justice, Biennial Report of Department of Justice,
1946-1948 (Sacramento, 1949), 64. Different sources have published disparate
statistics on Alien Land Law escheats. Bill Hosokawa wrote that seven pieces
of property were escheated outright, valued at $57,064, and that twelve other
titles were quieted through payment of $213,915 in civil fines. See idem, Niser:
The Quiet Americans (New York, 1969}, 447-48 [hereafter cited as Hosokawa,
Nisei: The Quiet Americans]. Hosokawa later wrote that some two hundred
escheat suits were filed between 1944 and 1948, Robert A. Wilson and Bill
Hosokawa, East to America: A History of the Japanese in the United States
{New York, 1980}, 257. Prank Chuman’s 1976 work gives still different figures,
quoting from Oyama v. California, 332 U.S. 633 at 661, which cited data
compiled from California attorney general biennial reports from 1916 to 1946.
Chuman, apparently relying on the published case of People v. Tkeda, 177 P.2d
948 {1947}, states that some Monterey County farmland belonging to Yeizo
Tkeda was escheated. The report does not reflect that the First District Court of
Appeals granted a rehearing and then reversed the escheat on March 1, 1948,
See Chuman, Bamboo People, supra note 2 at 201-02.

wSmallpage v. Winafred Orchards, 154 Cal. App. 2d 676 (1957). Some years
later, Smallpage sold the whole concern for $82,000. The Ishidas apparently felt
that Smallpage had taken unfair advantage of them, because they sued him,
trying to get some of the $25,000 that the state paid him under a 1953 law
providing for remuneration of Alien Land Law escheat defendants. The Ishidas
lost, in large part because the court found that they had been paid fair market
value for their interest in Winafred Orchards.
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Fresno. This was “an unusual case in which indisputable evi-
dence was made available, and the facts were not contested.”!>
Although not specifically stated in the report, the roundness of
the dollar figure suggests that the case ended with a settlement
to pay civil fines in return for quiet title, and not a fraction
based on an exact property-value assessment,

Fumiko Mitsuuchi of Los Angeles did the same thing to keep
her seventy-one-acre ranch at Sawtelle and National boule-
vards. She had originally purchased it in 1938 at a foreclosure
sale for $88,562.50. Reacting to a tip from an outbid prospective
buyer, the title company investigated the possibility that Mit-
suuchi’s purchase was a subterfuge to evade the Alien Land
Law. After it was satisfied, the title company completed the
escrow. While Mitsuuchi was interned in a camp, the state of
California brought an escheat action against her property. At
the trial, Mitsuuchi offered seventy-five thousand dollars to the
state in return for quiet title. By 1946 the property was worth
several times what she had paid for it; thus it was well worth
the money to protect her land from being taken away by the
state.'®?

The legislature’s offer of half the proceedings from Alien
Land Law escheat actions had the desired effect on some
county governments. They now had an incentive to help the
state attorney general attack nikkei landholdings. Earl Red-
wine, the Riverside County counsel, was not content with try-
ing to take Joe A. Kitagawa’s land. On April 24, 1946, Redwine
petitioned for an escheat and for all the “substantial” sums of
money that had accrued over the years.

Kitagawa, an issei, had bought 37.68 acres of farmland on
October 9, 1923, with title in the names of his citizen son
and daughter, Yeiji and Kikuye. He bought another 17.63 acres
on August 11, 1930, deeding that land to his younger son,

139California Department of Justice, Biennial Report of the Attorney General,
1943-1945, California State Library, Sacramento, 28.

OMitsuuchi v. Security-First National Bank, 103 Cal. App. 2d 214 {1951). The
court opinion recapitulated the history of Mitsuuchi’s involvement with the
property. This particular case was not the escheat action. The bank held her
mortgage, and had been a co-defendant in the escheat case. By the terms of the
mortgage, Mitsuuchi was liable to the bank for the bank’s legal costs in the
title defense. Represented by J. Marion Wright, she sued the bank to make it
pay its own legal costs, but lost. Here again arises a discrepancy between
sources. The published court opinion records judicial notice that the value of
the land had increased severalfold since the original purchase, so evidence must
have been introduced on that point. Hosokawa stated that civil fines in escheat
cases were settled at one-half the assessed value of the property {Nisei: The
Quiet Americans, supra note 157 at 447-48), but that is obviously not true in
the Mitsuuchi case.
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Yeichi.'s! Kitagawa was meticulous about filing the annual
Alien Land Law reports required for each of the properties.
These show a cumulative “issues and profits” of $128,870 over
the twelve-year period preceding 1942162

Kitagawa hired J. Marion Wright, the Los Angeles lawyer
who had represented many nikkei interests before the war.
Wright demurred on the grounds that the Alien Land Law said
nothing about escheatment of funds, and also claimed that the
law unconstitutionally deprived Americans of Japanese descent
of their property without due process of law. The judge sus-
tained Wright’s demurrer, but gave Redwine leave to amend his
complaint. In February 1947, the county counsel petitioned for
an escheat of the property only, but Wright again demurred on
the earlier constitutional grounds. The judge did not rule on
this demurrer, and action on the Kitagawa case stopped, await-
ing the outcome of a test case in which nikkei interests were
represented by the American Civil Liberties Union.!3

The November 1946 ballot contained an initiative, Proposi-
tion 15, to establish the validity of the legislature’s various
amendments to the 1920 Alien Land Law. Since that initiative
contained no specific provision for the legislature to amend
the act, amendments should have been valid only if enacted by
the initiative. Proposition 15 lost—the first time that voters in
California had rejected an anti-Oriental measure.'s* This vote
occurred while a test case was on its way to the United States

1 People v, Kitagawa, et al., Riverside County Super. Ct. 40796, on file with
the Riverside county recorder.

2Alien Land Law Reports nos. 1946, 2328, 2517, 2902, 2904, 3011, 3211, 3706,
3707, 4140, 4219, 4556, 4873, 5126, and 5308, California State Archives. In
some years Kitagawa filed one report for both properties; he sold the smaller
property in 1937.

Alien Land Law reports were required by sec. 5 of the 1920 initiative.
Non-submission was later claimed by some district attorneys to prove non-
ownership by a nisei minor. In other counties compliance was not an issue. Bob
Hatamiya, a nisei grower, told the author that his father was always careful
about legal matters, and that he was therefore astonished to hear that no
reports by his father are on file in the California State Archives. The Hatamiya
properties were near Gridley, in Butte County, and Marysville, in Yuba
County. Telephone interview, September 17, 1992. The staff of the California
State Archives expressed confidence that they hold every Alien Land Law
report filed with California’s secretary of state.

“*The test case was Oyama v. California, 332 U.S. 633 (1948} [hereafter cited
as Oyama v. Californial.

“Takaki, Strangers from a Different Shore, supra note 73 at 412-13. The tally
was Yes-797,067 to No-1,143,780. Proposition 15 did get a majority yes vote in
twenty-six of the fifty-eight counties, including very large majorities in Fresno,
Placer, San Diego, Sacramento, and Stanislaus counties. California Secretary of
State, Statement of Vote of General Election held in the State of California on
November 5, 1946 (Sacramento, 1946}, 37.
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Supreme Court, in which nikkei interests were represented by
the American Civil Liberties Union and the Japanese American
Citizens’ League. Action on other Alien Land Law cases was
halted while this case went forward.

The case in question originated in San Diego and involved
two small parcels of farmland. In 1934, Kajiro Oyama, a Chula
Vista farmer, paid for approximately seven acres of farmland,
but title was directly conveyed to his six-year-old son, Fred,

a native citizen of the United States. By December 1941 the
Oyamas were no longer tilling Fred’s land, instead renting it

to a tenant farmer named John Kurfurst. After they were evacu-
ated and interned, Kurfurst transmitted his rent via the War
Relocation Authority.!'®5 At some point in the war, the Oyamas
were released and settled in Payson, Utah.'%¢ There they resided
during the vigorous efforts by Governor Warren and Attorney
General Kenny to enforce the Alien Land Law.

On August 28, 1944, the People of the State of California and
the County of San Diego petitioned in court to take from six-
teen-year-old Fred Oyama his title to the land. This was the
seventh such suit in the County of San Diego’s campaign to
enforce the Alien Land Law.'*” The state claimed that since co-
defendant Kajiro Oyama failed to prove that the gift was not a
circumvention of the law, the title had actually escheated to
the state upon purchase instead of passing to Fred. The Oyamas
were represented, at no cost to themselves, by A.L. Wirin, of
the Los Angeles law firm A.L. Wirin, }.Y. Maeno, and ].B. Tietz.
The firm was active in American Civil Liberties Union causes
and represented the civil-rights interests of California nikkei in
many cases at the time. Wirin attacked the constitutionality of
the law, but Deputy County Counsel Duane J. Carnes prevailed
before Superior Court Judge Joe L. Shell.'® As in the 1920s, the
California Supreme Court upheld the constitutionality of the
Alien Land Law on October 31, 1946.1%

1850yama v. California, supra note 163.

6Pegple v. Oyama, San Diego Super. Ct. 121200, on file with the county
recorder [hereafter cited as People v. Oyama file]. The land is now bounded by
J and K streets, Woodlawn Street, and the San Diego Trolley tracks.

67 8an Diego Union, August 29, 1944, Ultimately, twelve suits were brought
in San Diego County. As the Japanese community in that county was small,
this represents a disproportionate share of the eighty cases filed throughout
California.

16 people v. Oyama file, supra note 166. Carnes is identified in the complaint
as a deputy district attorney, though the San Diego Union {supra note 167}
states that he was a deputy county counsel. The latter official normally
represents the county only in civil matters.

9 Peaple v. Oyama, 29 C.2d 164 {1946}, Justice Roger B. Traynor qualified his
concurrence with a statement that the U.S. Supreme Court decisions of earlier
years were controlling until reexamined by that court.
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Oyama appealed to the United States Supreme Court, where
Dean Acheson joined Wirin in arguing his case. In a major civil-
rights decision, the high court reversed the escheat by a vote of
six to three on January 19, 1948. The Court held that the law as
applied deprived Fred Oyama of equal protection under the law
as guaranteed by the Fourteenth Amendment. Because his fa-
ther was a Japanese citizen, the law presumed that a gift was
not intended when the land was deeded to Fred. Since no such
presumption would be applied under California law when land
was deeded to the minor children of other aliens, Fred had not
been treated equally. The reversal was based only on that nar-
row ground.

The Court majority declined to address the more general
question of the Alien Land Law’s constitutionality in terms of
racial discrimination. Four of the six majority justices signed
concurring opinions passionately declaring that California’s
law was intended purely to be an implement of racial discrimi-
nation and was therefore unconstitutional.'”® Apparently, two
of six justices who voted reversal on the narrow grounds re-
fused to find the Alien Land Law itself unconstitutional during
deliberations.*”* Had Justices William O. Douglas, Frank Mur-
phy, Wiley Rutledge, or Hugo Black persuaded Chief Justice
Fred Vinson or Justice Felix Frankfurter, the issue would have
been settled then and there.

Because titles to many nikkei properties were by then held
by nisei citizens, the Supreme Court decision gutted the Alien
Land Law and rendered it virtually unenforceable. A few
months later, the California Supreme Court heard the Palermo
case on appeal from the Third District Court of Appeals. The
published opinion noted that it had been suggested that this
case be used to declare the Alien Land Law unconstitutional.
The justices declined the opportunity, stating that the constitu-
tionality issue was not relevant to the case before them. Since
Palermo could be decided on statutory grounds, they consid-
ered it improper to expand the limits of their opinion to include
a constitutionality ruling.!”

The status of the Alien Land Law was at that point murky.
The voters had repudiated the legislature’s post-1920 changes
to it, and the United States Supreme Court had truncated it
with the Oyama decision. California’s attorney general

"Oyama v. California, supra note 163.

VDouglas, Murphy, Rutledge, and Black signed the concurring opinions.
Vinson and Frankfurter joined in overturning the escheat of the Oyama land,
but apparently could not be persuaded during deliberations to find the
California Alien Land Law unconstitutional.

W Palermo v. Stockton Theatres, 32 C.2d 53, at 65.
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dropped all pending escheat actions, but two of the twelve San
Diego County cases had already resulted in escheats to the
state of California.

Masao Tanida lost several properties in Vista, close to what
is now a major freeway, State Highway 78. The Tanida family
was then in an internment camp in Poston, Arizona. Unlike
most Alien Land Law proceedings involving nikkei, the Tanida
case went quickly. It was filed on September 2, 1944, and Judge
Joe L. Shell adjudged an escheat on November 30 of that year.
Tanida was represented by a San Diego attorney, Sherman
Lacey, but no appeal was made concerning the decision.!”

The other property was a two acre parcel near Third and H
streets in Chula Vista. The farm was operated by Shigeru and
Yuki Masumoto, with title held by their daughter, Hisako Ma-
sumoto Tkemi. Shigeru Masumoto had listed himself as the
owner when he filled out an application for utility service, an
act that was to cause his undoing. Judge Franklin J. West ad-
judged an escheat on June 4, 1945.77+ The remaining cases were
dismissed after the Oyama decision,'’s

One of the other active San Diego County escheat cases of-
fers a great deal of insight into the effects of the internment
on the nikkei. In July 1936, Mather Masako Hirose (née Yasu-
kochi) bought 171 acres of farmland near the San Luis Rey Mis-
sion in the northern part of the county. The purchase price of
twenty-one thousand dollars was provided by two of her
cousins, the Yoshimura brothers, who were issei aliens.’™

When Hirose and the Yoshimuras were interned in 1942,
they hired Thomas P. Gonzalez to manage the property and to

8People v. Tanida, et al., San Diego County Super. Ct. 121323 {1944

4People v. Masumoto, et al., San Diego County Super. Ct. 122527 {1945).
Although no brothers were listed as co-defendants or as title holders to the
land, which was bought in 1937, a brother named Fred suddenly showed

up with a Bronze Star Medal, an honorable discharge from the army, and a
statement that he had run the operation before the war. The issei parents were
his employees, he claimed. A new trial was set for April 1946, but Shigeru
Masumoto suddenly consented to an order denying the new trial. A large
number of the escheat cases pending at the time of the Oyama decision had
been delayed because the Soldiers’ and Sailors’ Civil Relief Act so required if a
defendant were unable to be present because of the demands of active military
service.

175The other cases were all filed in the autumn of 1944: People v. K. Iguchi,
San Diego County Super Ct. 120062; People v. K. Iguchi, 120064; People v.

I Iguchi, 120065; People v. K. Iguchi, 120066; People v. Federal Land Bank of
Berkeley, 31 Cal. 2d 87 [1948), 120450; People v. Shinohara, 122451; People v.
Yasukochi, 125783, People v. Nippon Co., 123965; and People v. Saito, 120683.

YéGonzalez v. Hirose, 33 Cal.2d 213 {1948) [hereafter cited as Gonzalez v.
Hirose].
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make mortgage and other payments from the proceeds. About a
year later, Gonzalez offered to buy the property for twenty-five
thousand dollars. Hirose rejected the offer as too low. By Octo-
ber 1944 Hirose was in default to the Federal Land Bank of
Berkeley, which held her mortgage.!”

Deputy County Counsel Carnes filed an escheat action
against Hirose in November 1944. A few weeks later, Gonzalez
bought his employer’s mortgage from the bank, and immedi-
ately initiated foreclosure. Hirose returned to San Diego in
early 1945. The foreclosure and escheat actions were tried to-
gether as one case. The trial commenced on May 5, 1945.178

Superior Court Judge Arthur L. Mundo judged an escheat as
of the moment of sale in 1936. Including Gonzalez, the defen-
dants appealed, and the case was pending before the California
Supreme Court when the United States Supreme Court handed
down the Oyama decision. The state court reversed the
escheat, leaving open the foreclosure issue between Gonzalez
and Hirose.!'” The California Supreme Court ruled unani-
mously for Hirose, stating that to allow Gonzalez to keep the
property would be “unconscionable” under the circumstances.
Hirose was to pay Gonzalez the amount due under the promis-
sory note in a “reasonable time.” %0

The campaign against the Alien Land Law by the Japanese-
American Citizens’ League and the American Civil Liberties
Union was at a standstill. Sei Fujii, publisher of the Los Ange-
les bilingual newspaper Kashu Mainichi,'®* bought a small
piece of land and took title in his own name. Represented by
his long-standing friend and University of Southern California
Law School classmate J. Marion Wright, the resident alien sued
the state in a direct test of constitutionality.' Judge William
C. Curtis of the Los Angeles County Superior Court adjudged
an escheat, and Fujii appealed to the California Supreme Court.
Justices Edmonds and Traynor reversed the earlier stance they
had taken against Fred Oyama. In a four-to-three decision
handed down on April 17, 1952, the court ruled that the Alien

7bid.

7¥Ibid. The case report does not indicate where Gonzalez acquired the funds to
buy Hirose’s mortgage, only that he had managed her property for a year while
she was in an internment camp, at which point she found herself in defanlt and
her employee flush with cash.

people v. Federal Land Bank of Berkeley, et al., 31 Cal. 2d 87 {1948).
$WGonzalez v. Hirose, supra note 176 at 217.

$iChuman, Bamboo People, supra note 2 at 218,

'82La Moree, ¥J. Marion Wright,” supra note 122 at 59. Fujii paid $200 for the
property, which was in East Los Angeles.
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Land Law was racially discriminatory and violated the Four-
teenth Amendment, and was therefore unconstitutional.'*?

After Fujii lost in superior court in 1948, a prominent Japa-
nese-American leader tested the Alien Land Law from yet an-
other angle. Mike Masaoka and two of his brothers bought a
residence for their widowed issei mother, Haruye Masaoka.
They funded the purchase with the money from the death ben-
efit paid by the army when another brother was killed during
the war. Represented by James Purcell,'®* and assisted by Wirin
and the American Civil Liberties Union, they sued the state
of California in 1950 to determine whether an escheat had oc-
curred. They argued that their act, which would be considered
laudable for most citizens, made the Masaoka brothers felons.
This was true solely because of their race, and they were there-
fore denied equal protection under the law, a violation of their
Fourteenth Amendment rights.'%s

This case differed significantly from Fujii in that Judge Thur-
man Clarke, also a superior court judge in Los Angeles, ruled
that the California Alien Land Law as applied was unconstitu-
tional, but the state had appealed. In the interim between the
Fujii and Masaoka decisions, Congress overrode President
Harry S. Truman'’s veto and passed the Immigration and Na-
tionality Act of 1952. Commonly known as the Walter-McCar-
ran Act, the new law made Japanese immigrants eligible for
naturalization by removing the racial restrictions on eligibility
to United States citizenship that had underpinned California’s
Alien Land Laws.'86

wpuiii v. California, 38 C.2d 718 {1952). Shortly after the Oyama case, the
Supreme Court ruled in Takahashi v. Fish and Game Commission, 334 U.S.
410 {1948) and 30 C.2d 719 (1947), that racial restrictions in the federal immi-
gration laws did not automatically provide restrictions in state legislation with
a cloak of constitutionality. The Court Opinion discussed the differences
between the right to fish and the right to own land. The right to own land
resides with the sovereign states. Nevertheless, that ruling, coupled with the
Oregon Supreme Court’s opinion invalidating that state’s Alien Land Law,
caused several of the California justices to reverse their earlier position in
People v. Oyama.

18¢Purcell practiced law in San Francisco. He was so outraged by the internment
that he took the Mitsuye Endo habeas corpus case all the way to the United
States Supreme Court free of charge. For a detailed treatment of Endo and other
internment cases, see Peter Irons, Justice at War: The Story of the Japanese-
American Internment Cases {Oxford, 1983).

#5Mike Masaoka and Bill Hosokawa, They Call Me Moses Masaoka: An
American Suga (New York, 1987}, 212-15.

wChuman, Bamboo People, supra note 2 at 220-21, 310. The bill also pre-
scribed conditions under which naturalized Americans could be stripped of
their citizenship. Truman’s veto stemmed from his fear of creating a group of
second-class citizens who could be denaturalized and deported for political
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The California Supreme Court found for Masaoka as it had
for Fujii. The three justices who voted against Masaoka had
voted against Fujii. They contended that the United States
Supreme Court’s 1923 ruling in Porterfield v. Webb, finding the
Alien Land Law to be constitutional, was binding on all other
courts in the country.'®” Humanitarian issues aside, they felt
that the California Supreme Court could only have found for
the state and allowed the cases to go the United States
Supreme Court.

The role of the state attorney general in the Fujii and
Masaoka cases requires explanation. The attorney general had
abandoned the role of plaintiff in Alien Land Law cases after
the Oyama decision. The Third District Court of Appeals had
decided, in Palermo v. Stockton Theatres, that the abrogation
of the 1911 Treaty of Commerce and Navigation did not negate
an issei’s right to purchase residential or commercial property,
but that that decision was binding only within that district’s
boundaries. Before Palermo went to the California Supreme
Court, the state attorney general published an opinion concur-
ring with the Third District’s Palermo decision. Why, then,
would the state even bother to defend itself against Fujii and
the Masaokas?

Because the California legislature took no action to repeal
the Alien Land Law, the United State Supreme Court’s Porter-
field decision was the supreme law of the land, and only the
judicial process could reverse it. That required an adversary
proceeding to present squarely the basic questions that the
justices managed to avoid in Oyama and Palermo. Whatever
sympathies the deputy attorneys general may have had, their
role in working the cases remained as Fujii and Masaoka’s ad-
versaries. In a letter to A.L. Wirin concerning the ongoing case
Takahashi v. Fish and Game Commission, a deputy attorney
general wrote, “The writer takes this opportunity to congratu-
late you on the Oyama case.”'# Not to defend itself would
have been a sidestep of the issue by the state.

After it was no longer an operative issue, the California legis-
lature finally acted in 1955, It placed Proposition 13, an initia-
tive to repeal the Alien Land Law, on the general-election bal-

reasons. Rodolfo Acufia, Occupied America: A History of Chicanos, 2d ed.
(New York, 1981}, 159.

7 Haruye Masaoka v. California, 39 C.2d 883 (1952), and Fujii v. California, 38
C2d 718 {1952},

1s¢California Department of Justice, Attorney General Fred N. Howser to

A L. Wirin, by Deputy Attorney General Ralph W. Scott, Letter serial 917 of
January 26, 1948, in Attorney General Letter Books, California State Archives
F3632:263.
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lot of November 6, 1956. The voters handily repealed the Alien
Land Law.'®

Proposition 13 also appropriated money for settlement with
the victims of earlier escheat cases,' but it was preceded by
two acts of the California legislature that established redress
for Alien Land Law victims. The first bill was slow in coming.
The 1949 legislature was the first regular session after the
Oyama decision, but it did not pass a redress bill. Three full
years after that decision, the 1951 legislature finally passed
A.B.2611, which provided remuneration for United States
citizens whose constitutional rights had been violated.’! The
process was evidently slow, because in April 1952 the legis-
lature passed a resolution urging expeditious payment of re-
dress.”2 The 1953 legislature was much quicker to pass another
bill after the Fujii case, providing for redress of all Alien Land
Law defendants.'®

A dark chapter in California’s history ended with the Fujii
case and the voters’ repeal of their Alien Land Law. Scholars
differ over its effect on the nikkei, but none has accorded it
more than passing importance in comparison with exclusion
from immigration in 1924 and incarceration during World War
Two. The nature of the application of the law changed after
the Pearl Harbor attack, and the impact of the Alien Land Law
must therefore be separately assessed for each of the two
periods.

CONCLUSION

In the earliest years of this century, Euro-American Cali-
fornians saw themselves as the front line in a cultural war be-
tween the Orient and the Occident. The prize was California
(the battle for Hawaii had already been lost). The Japanese vic-
tory over Russia heightened Californians’ hysteria and fear of
the “Yellow Peril.” The major purpose of the Alien Land Law
was exactly what Attorney General Webb said it was: to deter
Japanese people from immigrating to the United States, and to
California in particular. The Alien Land Law was meant to
keep the nikkei on the bottom rungs of California’s society,

¥ California Statutes 1957, supra note 5 at CXXxvii.
WCalifornia Statutes 1955, supra note at 767-68, 2831.
WiCalifornia Statutes 1951, supra note 5 at 4035-36.

“rCalifornia Statutes 1953, supra note 5 at 35. This resolution also declared
that the evacuation and internment had been an injustice.

¥8California Statutes 1953, supra note 5 at 3601-02.
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thereby making emigration to the state undesirable to the
Japanese.

When Jukichi Harada moved into a good Riverside neighbor-
hood, Webb tried to push his family out. When Japanese physi-
cians tried to open a hospital in Los Angeles, Webb and Secre-
tary of State Frank C. Jordan went all the way to the United
States Supreme Court to deter them. The nikkei wanted to
own their own farms, and some succeeded only because Webb
could not prevent their children from holding title. Nikkei farm
workers could work on a wage basis, but not on an incentive
basis with a cropping contract. Even though the Alien Land
Law was held to be constitutional during the prewar years,
those who had the money to buy and were willing to run the
risk were generally successful in acquiring farmland in Califor-
nia. How much more they might have achieved without the
impediment of the Alien Land Law, how many of them were
deterred from buying property whose value soared, we shall
never know,

The Alien Land Law did affect Chinese and Asian Indians,
but Gin Fook Bin and Indr Singh were incidental targets. The
Chuey Suey Wah Quin case was an isolated instance of perse-
cution, at least with respect to the Alien Land Law. Californi-
ans could have used the law during the 1930s to persecute the
nikkei vigorously. They apparently refrained from doing so out
of deference to Washington's solicitude for Tokyo’s delicate
pride. This solicitude stemmed from a foreign-policy concern,
which was to avoid a military confrontation in Asia. In essence,
Japan itself shielded its emigrants’ way of life from outright
destruction, notwithstanding the Alien Land Law and other
statutes designed to exclude the nikkei from productive life in
California.

After Pearl Harbor, Governor Earl Warren used the Alien
Land Law as a weapon of racial persecution. He was somewhat
successful, although most people of Japanese descent who
owned land were able to hold on to it. Some, like Gladys
Ishida of Sacramento, were frightened into selling. Others, like
Masako Hirose of Escondido, were driven into default while
they were incarcerated and unable to manage their own affairs.
Since most of them (including Hirose) managed to keep their
land, they did not suffer the losses on agricultural property that
were experienced during the 1942 panic sales of chattels such
as automobiles and business inventories.

Not until after 1950 did Euro-American Californians make
serious efforts to redress the wrongs perpetrated by the Alien
Land Law. The first redress bill was passed by the 1951 legisla-
ture, which was the first session to meet after the outbreak of
the Korean War. Other measures followed in each successive



68 WEsTERN LEGAL HISTORY Vor. 7, No. 1

legislature. California’s attitude toward the nikkei had
changed, just as the United States’ attitude toward Japan
changed as it was rapidly rehabilitated into a cold war ally.'**
From the first failed bill in 1907 to repeal in 1955, the history
of California’s Alien Land Law and the nikkei clearly paralleled
the relations between the United States and Japan, as our diplo-
matic antagonist became first a belligerent enemy in 1941, and
then a close ally ten years later.

94Many works advance this concept of United States-Japanese relations. See,
for example, Michael L. Schaller, The Ametican Occupation of Japan: The
Origins of the Cold War in Asia {Oxford, 1985}, Akira Irive, Across the Pacific:
An Inner History of American-East Asian Relations (New York, 1967}, and
Edwin O. Reischauer, The United States and Japan, 3d ed. {New York, 1965).



CANADIAN INDIANS, TIME,
AND THE LAW

HamAR FOSTER

n 1987 Charles F. Wilkinson published American
Indians, Time, and the Law.! The book is a thoughtful analysis
of the effect of time upon the evolution of legal doctrine, espe-
cially during the years since the United States Supreme Court’s
decision in Williams v. Lee marked the beginning of an excep-
tionally active period of federal Indian law litigation.? The is-
sues Wilkinson raises, and the conclusions he draws about the
legal history of Native Americans and the courts in the United
States, provide a useful template for describing and comparing
the Canadian record in these matters.? Such comparisons are
especially important in the 1990s. The work of the Waitangi
Tribunal in New Zealand, and the High Court of Australia’s
recent decision in Mabo v. Queensland, are significant indica-
tions of a growing determination to address unfinished busi-
ness in what used to be Great Britain’s major Pacific colonies.*

Hamar Foster is professor of law at the University of Victoria,
British Columbia. This paper was first presented at the Interim
Meeting of the Research Committee on Comparative Judicial
Studies, August 1-4, 1993, in Santa Fe.

‘Charles F. Wilkinson, American Indians, Time, and the Law. Native Societies
in a Modern Constitutional Democracy {New Haven and London, 1987)
[hereafter cited as Wilkinson, American Indians).

*Williams v. Lee, 358 U.S. 217 {1959).

3For an American legal specialist’s view of our respective histories, see Ralph
W. Johnson, “Fragile Gains: Two Centuries of Canadian and United States
Policy Towards Indians,” Washington Law Review 66 (1991}, 643 [hereafter
cited as Johnson, “Fragile Gains”].

*Mabo v. Queensland [no. 2] {1992), 175 C.L.R. 1, recognizing the existence, for
the first time, of aboriginal title in Australia. A useful description of the history
and role of the Waitangi Tribunal is Evelyn Stokes, “The Treaty of Waitangi
and the Waitangi Tribunal: Maori Claims in New Zealand,” in Indigenous
Land-Rights in Commonwealth Countries: Dispossession: Negotiation and
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Nowhere is that determination more evident than in Canada,
where in the past twenty years aboriginal rights have been the
subject of continuing negotiations, protracted litigation, and
even constitutional amendment. And nowhere is the American
experience a more relevant point of comparison.

In common with others who have surveyed the more than
two centuries of experience that have shaped the history of the
relationship between the United States and its Native Ameri-
can tribes, Wilkinson begins by setting out the different periods
into which that history may be divided.® American Indian pol-
icy in the nineteenth century, for example, may be described
as moving through at least two stages after the War of 1812,
which really marked the end of the period in which the North
American tribes were valued as military allies by the coloniz-
ing powers. At first the federal government was concemed with
extinguishing Indian title and removing the tribes to reserva-
tions west of the Mississippi, where they could and did pursue
their separate ways of life. However, as American Indian power
waned and non-aboriginal designs on their lands and resources
increased, the notion that the tribes were separate and apart
began to be supplanted by a different ideology. Congress ceased
making Indian treaties in 1871, by which time most original
Indian title had been extinguished, and the passage of the
Dawes Allotment Act in 1887 signalled that the assault on
tribal sovereignty had begun in earnest.® As Wilkinson puts
it, “ Allotment and the other assimilationist programs that
complemented it devastated the Indian land base, weakened
Indian culture, sapped the vitality of tribal legislative and judi-
cial processes, and opened most reservations for settlement by
non-Indians.””

In the twentieth century the pattern changed even more
dramatically. American Indian policy suffered increasingly

Community Action, ed. Garth Cant, John Overton, and Eric Pawson
(Christchurch, 1993}, 66-80.

SThese are even more clearly set out in ch. 2 of Federal Indian Law: Cases
and Materials, ed. David H. Getches and Charles F. Wilkinson (St. Paul, 1986)
{hereafter cited as Getches and Wilkinson, Federal Indian Law].

6See 25 U.S.C.A. §71 and §331. Original Indian title {aboriginal title in
Canadian law) in federal Indian law means the title that existed before
recognition by Congress by means of a treaty or other instrument: Tee-Hit-Ton
Indians v. United States, 348 U.S. 272 {1955}, For one view of how successful
the “quieting” of Indian title has been in the United States, see Ward Chur-
chill, “The Earth is Our Mother: Struggles for American Indian Land and
Liberation in the Contemporary United States,” in The State of Native
America. Genocide: Colonization: and Resistance, ed. M. Annette Jaimes
(Boston, 1992), 139-88.

"Wilkinson, American Indians, supra note 1 at 19,
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sharp swings, shifting back and forth between promoting tribal
termination and tribal sovereignty three times within sixty
years. The allotment era (1871-1928) gave way before the re-
formist zeal associated with the Indian Reorganization Act of
1934, which was itself eclipsed by the termination policies that
dominated the postwar years, only to be replaced in yet another
about-face by a return to a policy of self-determination in the
1960s.% A constant, however, has been the tension between the
conflicting forces of assimilation and what Wilkinson calls
“modified” separatism.®

According to Wilkinson, this tension is reflected in a bifur-
cated jurisprudence in federal Indian law, because two streams
of divergent judicial opinions took shape in the years between
1823 and 1903. On the one hand, there is what he calls the
Worcester—-Crow Dog-Talton line of opinions, which derives
from the Marshall Court jurisprudence of the 1820s and 1830s
and calls for “largely autonomous tribal governments subject to
an overriding federal authority but essentially free of state con-
trol.” The tribes are seen in these cases as possessing inherent
powers that pre-date the Constitution and that are subject only
to express congressional limits.'® On the other hand, there is
the Kagama-McBratney-Lone Wolf line, from the 1880s
through the early 1900s. In these opinions the tribes are “con-
ceptualized as lost societies without power, as minions of the
federal government.” The judges in such cases emphasize ap-
parently unlimited federal legislative authority, even where
treaties are concerned, and contemplate a significant role for
the states to “fill the void” created by tribal decline.!! This
duality has presented courts with a unique judicial dilemma,
writes Wilkinson, because the two approaches are irreconcil-

8See Getches and Wilkinson, Federal Indian Law, supra note 5 at 111-60. They
close their discussion by citing examples that raise the question of whether
American Indian policy “is headed for yet another assimilationist cycle.”

*Wilkinson, American Indians, supra note 1 at 13.

“Ibid., 23-31, and see Worcester v. Georgia, 31 U.S. {6 Pet.) 515 {1832}, holding
that the laws of Georgia did not extend to Cherokee lands; Ex Parte Crow Dog,
109 U.S. 556 {1883), holding that federal criminal law had not been applied by
Congress to Sioux lands; and Tulton v. Mayes, 163 U.S. 376 {1896}, holding that
the powers of self-government of the Cherokee Nation predated the United
States Constitution and that their legislation was not subject to the Fifth
Amendment.

U1bid., and see United States v. Kagama, 118 U.S. 375 [1886), holding that

the Major Crimes Act, which limited tribal criminal jurisdiction, was validly
enacted by Congress; United States v. McBratney, 104 U.S. 621 {1882}, holding
that, even in the absence of a congressional grant of authority, state courts had
jurisdiction over the murder of a non-Indian by a non-Indian committed within
Indian country; and Lone Wolf v. Hitchcock, 187 U S, 553 (1903), holding that
Congress could unilaterally abrogate Indian treaty rights.
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able. One is based upon legal pragmatism and the modern reali-
ties of liberal egalitarianism and relative power; the other upon
the promise of modified separatism and autonomy contained in
the original Marshall Court decisions.'2

The crucial issue in most American cases has been “how an
old treaty, statute, or court decision should be applied in times
bearing little resemblance to the era in which the words of the
law were originally written.”!3 In the decisions rendered over
the past twenty-five years or so, this has really amounted to a
question of the “continued vitality” of Worcester v. Georgia,
even if the result might mean “seating a nearly ‘foreign’ gov-
ernment in rural Minnesota, South Dakota, or, for that matter,
downtown Tacoma, Washington.” More specifically, “How
should the passage of time be treated—as an eroding or cement-
ing force? How should tribalism be conceptualized? To what
extent should territoriality operate to set Indian reservations
off as islands apart from states and local governments? How
should courts deal with the civil rights of non-Indians in Indian
country when tribes seek to exert power over them?”'* Wilkin-
son concludes that in answering each of these questions, the
United States Supreme Court has arrived at “a substantial re-
affirmation of the measured separatism . . . of Worcester v.
Georgia,” recognizing Native American tribes as “permanent,
separate sovereigns, a third level of government in this consti-
tutional democracy.”!s In doing so, the Court has been both
“principled and courageous,” because it has “cut directly
against the normal inclinations of Anglo-American judicial deci-
sion-making by enforcing laws of another age in the face of com-
pelling, pragmatic arguments that tribalism is anachronistic.”'¢

There are those, certainly, who would take issue with
Wilkinson'’s assessment of how effectively the judiciary has

2Cf. Fred L. Ragsdale, Jr., “The Deception of Geography,” in American Indian
Policy in the Twentieth Century, ed. Vine Deloria, Jr. (Norman, 1985}, 63-82
{hereafter cited as Deloria, American Indian Policy), and “There Dragons Be”
{Paper presented at the Transboundary Conference on the Legal History of

the West and North-West of North America at the University of Victoria in
February 1991}, Admittedly, some of the seeds of the Kagama line of cases can
be found in the Marshall decisions.

BWilkinson, American Indians, supra note 1 at 4,
41bid. at 30-31.

15Ibid. See also Wilkinson, “Indian Tribes and the American Constitution,” in
Indians in American History, ed. Frederick E. Hoxie [Arlington Heights, 1988),
117-34.

“Wilkinson, American Indians, supra note 1 at 5. A notable example of this
affirmation of tribal sovereignty is Santa Clara Pueblo v. Martinez, 436 U.S.
49 {1978}, holding that, except where the remedy of habeas corpus is available,
judicial review of the actions of tribal governments pursuant to the provisions
of the Indian Civil Rights Act, 1968, is confined to tribal courts.
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guarded tribal sovereignty, especially in light of such recent
opinions as Duro v. Reina.'” But for comparative purposes, it is
enough to note some of the issues Wilkinson raises and the
history of federal Indian law that he relates. How similar is it
to the history of the relationship between Canada’s First Na-
tions and the law of the people who colonized them?'® More
specifically:

1. Has the legal history of the relationship between
Canada and its First Nations been characterized by the
same sort of policy shifts that have occurred in the
United States?

2. Has Canada anything comparable to the foundation
cases represented by the Marshall “trilogy” of opin-
ions, or to the two lines of jurisprudence described by
Wilkinson? How has tribalism been conceptualized in
Canada, and to what extent have Indian reserves been
jurisdictionally set apart?

3. Whether or not there is such a jurisprudence, has
there been the same tension in Canada between as-
similationist and separatist principles?

4. How has the passage of time been treated in Cana-
dian Indian law?

A fifth question, consideration of which will permeate my at-
tempts to answer the first four, is the extent to which the 1982
amendments to Canada’s Constitution have the potential to
transform the impact of Canadian law upon the First Nations.
The answer is that they have already done so, to a remarkable
degree. What follows, however, is primarily an account of
Canadian law before these changes.

Poricy SHIFTS

Obviously, the history of the relationship between Canada
and the First Nations within it can be analyzed, as can any

YDuro v. Reina, 495 U.S. 676 {1990}, significantly limits the criminal
jurisdiction of tribal courts in a way that signals a retreat from the Worcester
style of reasoning-—to such a point that Congress legislatively reversed it: see
Ralph W. Johnson, “Justice Rehnquist and the Indian Cases,” Sixth Annual
Western Regional Indian Law Symposiurn (Washington, 1992, D-1, D15n.

%In Canada the terms “First Nation,” “Aboriginal ” and “Native” are replacin,

N . . 4 g . . .

the term “Indian.” There is no-hard-and-fast rule about this, however, since

preferences vary, and some people remain content to be referred to as “Indian.”

“Eskimo,” on the other hand, is no longer acceptable as a synonym for “Inuit.”
7 :
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process involving change over long stretches of time, into peri-
ods with defining characteristics. One of the two most recent
attempts at such a history does this in a compelling and
defensible way. In common with many other scholars, J.R.
Miller emphasizes that aboriginal peoples were active agents,
“not the passive victims . . . found in so many older accounts
of Canadian history,” and that the relationship between two
peoples of different cultural backgrounds is best understood in
terms of the reasons each had for interacting with the other."*
He then describes three historical eras of cooperation {mainly
the cod fishery, the fur trade, and military alliances), coercion
{reserves, the Northwest Rebellion, residential schools, and so
on), and confrontation (political organization and aboriginal
rights in the twentieth century).?® In a country as large and
diverse as Canada, these periods overlap. Thus in the north and
far west the cooperative relationship fostered by the fur trade
lasted well into the nineteenth century—much longer than in
central Canada and the east. Indeed, in the far north, where
significant government initiatives did not really exist until the
twentieth century, these patterns remained in place until the
Second World War and after.?! But overall, the Indian history of
Canada—as opposed to the history of federal Indian policy—has
phases not unlike those in the United States.

One important point of contrast, however, lies in the treaty
process. The American scholar Felix Cohen could write in 1947
that despite what “every American schoolboy is taught . . . the
historical fact is that practically all of the real estate acquired
by the United States since 1776 was purchased . . . from its
original Indian owners.”?? In Canada, the same treaty process

YR, Miller, Skyscrapers Hide the Heavens: A History of Indian-~ "hite
Relations in Canada {Toronto, 1989}, ix [hereafter cited as Miller, ... 7ian-
White Relations).

2The other recent survey is Olive Patricia Dickason’s very useful Canada’s
First Nations: A History of Founding Peoples from: Earliest Times [Toronto,
1992} [hereafter cited as Dickason, Canada’s First Nations).

21 And although opinions may differ, it seems reasonable to suggest that some
First Nations were more actively engaged in political action than others. The
Iroquois of central Canada and the northemn coastal tribes of British Columbia,
for example, were among the first to put sovereignty and land-claims issues on
the public agenda.

2Quoted in Nell Jessup Newton, “At the Whim of the Sovereign: Aboriginal
Title Reconsidered,” Hastings Law Journal 31 {1979-80), 1215 [hereafter cited
as Newton, “Aboriginal Title Reconsidered”]. The notable exception at that
time was Alaska, and Newton contrasts Cohen’s view with Justice Reed’s
statement in Tee-Hit-Ton Indians v. United States {see supra note 6 at 289-90)
that every American schoolboy knew that the tribes were “deprived of their
ancestral ranges by force and that, even when the Indians ceded millions of
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that Cohen is referring to existed, and found its roots in the
same source: the historical practice of the British Crown and
its colonial proprietors, most notably exemplified in the Royal
Proclamation of 1763. But treaties for the cession of land were
actually made only in Ontario, in the prairie provinces of
Alberta, Manitoba, and Saskatchewan, and in parts of British
Columbia and the Northwest Territories. When this process
ended with Treaty 11 between the Crown and the Dene peoples
of the Northwest Territories in 1921, no agreements for the
purchase and sale of traditional tribal territories had been made
in Quebec, the maritime provinces, Newfoundland, or Yukon,
or in most of British Columbia and the Northwest Territories.>
This means that, unlike the situation in the United States, vast
tracts of land in Canada may still be subject to unextinguished
aboriginal title.

The reasons for this omission vary from region to region and
include the history of contact in each of them, the period when
settlement or resource-extraction pressures developed, and the
landholding practices of each First Nation. But the judiciary’s
peculiar interpretation of Canada’s federal system and the
absence of a clearly articulated legal obligation to enter into
land-cession treaties were also important, perhaps even of
paramount importance. This is not to say that there were
not cases—notably St. Catherine’s Milling, discussed below—
that acknowledged the idea of Indian title.?* There were even
statutes that did so. The first Dominion Land Act, for example,
provided that it did not apply to territory “the Indian title to
which [has] not been extinguished.”?’ Forty years later, the
statutes transferring federal lands to Ontario and Quebec also

acres by treaty . . . it was not a sale but the conquerors’ will that deprived them
of their land.” There was a singular lack of such wars in Canada, for a variety of
reasons.

»Adhesion to existing treaties continued, ending with the adhesion of the
Algonkian peoples of northern Ontario to Treaty 9 in 1929-30. The land-claims
process begun in the 1970s may be regarded as a revival of the treaty process, In
British Columbia legislation passed in May 1993 created the British Columbia
Treaty Commission, established to oversee the making of perhaps as many as
forty treaties in that province over the next several years.

#8t. Catherine’s Milling and Lumber Co. v. The Queen (1888}, 14 App. Cas. 46,
which established the interpretation of 5.91(24} of the Constitution Act, 1867,
referred to in the preceding sentence {see note 54 infra). See also Ontario
Mining Company v. Seybold {1902}, 3 C.N.L.C. 203 (P.C.) and Attorney-
General of Quebec v. Attorney-General of Canada, [1921] 1 A.C. 401 (P.C.},
applying the St. Catherine’s Milling principle to Indian reserves,

»Dominion Land Act, 35 Vict,, ¢.23 (1872), s.42. For discussion, see Native

Rights in Canada, ed. Peter A. Camming and Neil H. Mickenberg (Toronto,
1972), 164-66.
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referred to the need to extinguish title.2s But there were no
such provisions affecting provinces, or parts of provinces,
which entered confederation already enjoying the underlying
title to the lands within their borders.

The stock response of governments to the argument that
aboriginal title still existed in provinces where no treaties had
been signed was that, assuming—which they doubted—such
title had ever existed, it had long since been “superseded by
law” or extinguished by implication. Some doubt was cast
upon these arguments in 1973 by Calder v. Attorney-General
of British Columbia, a decision of the Supreme Court of
Canada that was the first real aboriginal title case that that
court had ever heard; but it was a split decision, so the argu-
ments retained considerable vigor both in law and, more sig-
nificantly, among provincial politicians and federal policy-
makers.?” Their attitudes have been slow to change, but recent
judicial decisions have prompted a different view to gain
strength, the practical implications of which remain unclear.?

In this area—the impact of law upon the First Nations—
another contrast with the American experience may be dis-
cerned. While it is true that Canadian Indian policy has been
shaped by objectives similar to American ones (protection,
civilization, and then assimilation, as one scholar has put it},
the sharp-angled turns in direction that began with the Dawes
Allotment Act and that were especially prominent in the years
between 1928 and 1961 find no real analogue in Canada.?

*Ontario Boundaries Extension Act, S.C. 1912, ¢. 40, 5.2, and Quebec
Boundaries Extension Act, $.C. 1912, ¢.45, s.2. For discussion, see Richard H.
Bartlett, Indian Reserves and Aboriginal Lands in Canada: A Homeland
{Saskatoon, 1990), 52f.

YCalder v. Attorney-General of British Columbia {1973), 34 D.L.R. (3d) 145. It
was the first “real” aboriginal title case because no First Nations were involved
in St. Catherine’s Milling, and the issue of aboriginal title arose only indirectly.
This was also true of the leading nineteenth-century cases in New Zealand and
the United States.

2%The claim that Indian title could be extinguished by statutes that mentioned
neither title nor extinguishment was seriously weakened by the Supreme
Court of Canada’s decision in Regina v. Sparrow (1990}, 56 C.C.C. {3d} 263
{S.C.C.). Although the trial judge in Delgamuukw et al. v. The Queen {1991},
79 D.L.R. [4th) 185 appeared to breathe new life into this approach, on June 25,
1993, the British Columbia Court of Appeal reaffirmed that courts should be
slow to find such extinguishment, and held that it had not taken place in
British Columbia; see Delgamuukw v. British Columbia {1993), 104 D.L.R.
{4th] 470. For a commentary on the trial judge’s decision on this point, see
Hamar Foster, “It Goes Without Saying: The Doctrine of Extinguishment by
Implication in Delgamuukw,” in Aboriginal Title in British Columbia:
Delgamuukw v. The Queen, ed. Frank Cassidy {Lantzville, 1992}, 133-60.

See John L. Tobias, “Protection, Civilization, Assimilation: An Outline
History of Canada’s Indian Policy,” in As Long as the Sun Shines and Water



WINTER/SPRING 1994 CANADIAN INDIANS 77

There were no removals on the scale that took place in the
United States.®® There was no statute comparable to the Indian
Reorganization Act of 1934, no senior bureaucrat who might
be described as sharing the vision of John Collier.** And there
was no termination era—at least, not one that ever proceeded
beyond the proposal stage.®? Instead, and until quite recently,
there was a fairly consistent and largely unsuccessful govern-
ment policy of assimilation. This was to be accomplished
slowly, by keeping Indians separate and apart for extended peri-
ods of time if necessary; but it was uncomplicated by notions of
tribal sovereignty. Another way of putting this for Americans
might be that it was a policy of gradual “termination” of Indian
status based upon the unspoken assumption that there were no
sovereign entities to terminate; instead, termination would be
achieved through such things as education, intermarriage, indi-
vidualized landholding, enfranchisement (the relinquishment
of Indian status), and experiments in municipal-style govern-
ment. A brief examination of the history of the Indian Act may
help to make this clearer.®

The federal Indian Act was first enacted in 1876.2* Techni-
cally, it consolidated the pre-confederation laws of the prov-
inces of Upper and Lower Canada and was undertaken to facili-
tate their application throughout the recently formed
Dominion—including, albeit selectively, the new provinces
and the immense and recently acquired Hudson’s Bay territo-

Flows: A Reader in Canadian Native Studies, ed. A.L. Getty and Antoine S.
Lussier {Vancouver, 1983}, 39-55 [hereafter cited as Tobias, “Outline History”].
In the United States the years referred to saw, among other things, the Indian
Reorganization Act, then the termination statutes and Public Law 280 {trans-
ferring civil and criminal jurisdiction over reservation lands to five states and
offering it to the rest), then a return to a policy of self-determination.

*In British Columbia, for example, Governor James Douglas specifically
rejected American Indian policy on removal. He did so partly because of its evil
effects, partly because many of the colony’s aboriginal peoples knew about the
removals in the United States territories contiguous to British Columbia and
greatly feared that such would be their fate.

3'The best-known holder of the equivalent office in Canada was Duncan
Campbell Scott, as to whom see text accompanying note 63, infra, and E. Brian
Titley, A Narrow Vision: Duncan Campbell Scott and the Administration of
Indian Affairs in Canada (Vancouver, 1986) [hereafter cited as Titley, Narrow
Vision].

*2See text accompanying notes 56-59, infra.

#Some of the following material first appeared in Hamar Foster, “Lands and
Monies under the Indian Act; Selected Provisions in Historical Perspective,”
published as Appendix A to The Report of the Commission of Inguiry
Concerning Certain Matters Associated with the Westbank Indian Band
{Ottawa, 1988).

334 8.C. 1876, c.18.
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ries.?® Philosophically, it reflected the view that Indians should
be protected from corrupt influences while, at the same time,
they were gradually weaned from their religious, socio-
economic, governmental, and cultural practices. It contained,
among other things, provisions respecting the enfranchisement
of Indians and provisions for the individualization of landhold-
ing on reserves. As the years went by, these and other assimila-
tive features of the act proliferated. For example, in 1880 it was
amended to provide that, in bands in which Ottawa had intro-
duced the three-year elective system for choosing chiefs, cus-
tomary “life” chiefs were deprived of their authority unless
they had also won election. (The 1876 act had permitted such
chiefs to retain their authority until death or resignation,
notwithstanding the adoption of the electoral regime.) Four
years after that, the Indian Advancement Act, which was sub-
sequently incorporated into the Indian Act proper, extended the
option of an elective system to band councillors as well.3

The pace of such amendments accelerated after the passage
of the Indian Advancement Act, and during the years between
1884 and the Second World War three trends stand out. The
first, especially in the early years, involved attempts to repress
by law certain aspects of Indian culture that were seen to in-
hibit advancement: for example, the criminalization of the
potlatch and the Tamanawas dance in 1884, and of the sun
dance in 1885.% The potlatch law is an especially good example
of how the Indian Act was used to attempt to supplant aborigi-
nal laws and customs, and to replace customary sanctions with
bureaucratic enforcement. Because the original law was vague
and carried too harsh a penalty, the British Columbia Supreme

3Commons Debates 1876: 342. The provinces that joined confederation
{originally composed of Ontario, Quebec, Nova Scotia, and New Brunswick)
after 1867 were Manitoba {1870}, British Columbia {1871}, and Prince Edward
Island {1873). The Hudson'’s Bay territories, originally granted to the company
by Charles I in 1670, were transferred to the new Dominion of Canada in 1870,
at which time the province of Manitoba was created. In 1905 two more prov-
inces, Alberta and Saskatchewan, were carved out, but the remainder is federal
territory even today. Newfoundland joined in 1949,

3636 S.C. 1884, ¢.28, incorporated as Part 2 of the Indian Act of 1906. For an
aboriginal account of the resistance to implementation of this statute at
Akwesasne, a Mohawk reserve that straddles the border between Canada and
the United States, see Grand Chief Michael Mitchell, “An Unbroken Assertion
of Sovereignty,” in Drumbeat: Anger and Renewual in Indian Country, ed.
Boyce Richardson {Toronto, 1989), 116ff.

¥7See, for example, Douglas Cole and Ira Chaikin, An Iron Hand Upon the
People; The Law Against the Potlatch on the Northwest Coast {Vancouver,
1990}, and “A Worse Than Usele