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THE FEDERAL COURTS AND
THE ANNEXATION OF HAWAII

By HON. SAMUEL P. KING

he Hawaiian Islands became part of the United
States of America at noon Hawaii time on August 12, 1898. A
formal ceremony for the transfer of sovereignty took place with
the unfurling of the largest of several American flags raised over
the central tower of lolani Palace exactly on the hour. As soon as
all of the American flags were in place, United States Minister
Harold M. Sewall read a proclamation to the government and
people of the Hawaiian Islands continuing the existing govern-
ment of Hawaili, except for foreign relations, until Congress
provided otherwise.

The event was received with varying emotions among different
groups in the local population, covering the spectrum from joyous
elation to sullen resentment. Most Hawaiians and many Americans
viewed the loss of sovereignty as the passing of a loved one.
Hawaiians generally had remained at home, lonely and sad, their
windows and doors closed.

There was grumbling among some participants over the
arrangements. Rear Admiral Joseph N. Miller, Commander in
Chief U. S. Naval Force, Pacific Station, and Minister Sewall, had
their orders to keep it simple, and this they did. An Annexation
Club member expressed the Club’s dissatisfaction:

We have been led to believe that the rank and file would
be given an opportunity to assist in some way in the
consummation of the act we have been to some degree
instrumental in bringing about. Now we learn at the last
minutes that it is all to be solemn and straightlaced as a
Scotch prayer meeting and that it’s to be red tape only and
stingy measure of that from beginning to end. There is no
use having a holiday. The affair will be a touch and go
matter of ten minutes. We may be sentimental and it may
be that in five years and a half we have absorbed too much

Samuel P. King is chief judge emeritus of the United States
District Court for the District of Hawaii.
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enthusiasm with the idea that we would be allowed to
explode on the great day. But it’s to be strictly quiet and
like a high church wedding!

After it was all over, the consensus was that what had been done
was dignified, appropriate, and sufficient. Even so, there was still
much to be done,

Hawaii’s consent to annexation was by way of a Treaty of
Annexation signed at Washington, D. C,, on June 16, 1897. The
senate of the Republic of Hawaii ratified this treaty on September
9, 1897 but the treaty languished in the United States Senate.
Proponents could garner a majority vote in each house of Congress
but could not garner a two-thirds vote in the United States Senate.

A Z i . [ ; v o o ger, ‘u{'
The American flag flying officially for the first time over Iolani Palace,
in celebration of Hawaiian annexation, August 12, 1898. {Hedemann
Collection, Bishop Museum|

Parliamentary strategists, recalling a procedure that had worked
for Texas in 1845, decided to try an “end run” by means of a joint
resolution containing the same provisions as the treaty. A joint
resolution would require only a simple majority in each house.
Pursuant to this strategy, Representative Francis Griffith
Newlands of Nevada introducd H. Res. 259 on May 4, 1898. The

! The Pacific Commonwealth Advertiser, August 10, 1898, 1 {quoting “one
of the [Annexation] Club officials” who spoke out “last evening | Tuesday,
August 9, 1898.1"L.
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Spanish-American War hastened matters along. Dewey sank the
Spanish fleet in Manila Bay on May 1, 1898, and the Hawaiian
Islands became important to America's westward expansion. The
House Committee on Foreign Affairs reported favorably on the
Newlands joint resolution on May 17, 1898. Passage by a vote of
209 to 91 in the House of Representatives on June 15, by a vote of
42 to 21 in the Senate on July 6, and approval by President William
McKinley on July 7 completed the process. The word got to
Honolulu on July 13, 1898 by way of flag hoists aboard the
Occidental & Oriental Steamship Company's 430-foot British flag
vessel 8§ COPTIC as she rounded Diamond Head. Ashore, fire
bells rang, firecrackers exploded, and shore artillery boomed out

a one hundred-gun salute. In due course, the ship's master, Captain
Inman Sealby, RN.R, was presented a loving cup inscribed with
the message that it was he who brought the good news to
Honolulu?

The treaty and the joint resolution both provided for the
appointment by the president of the United States of five
commissioners, two of whom would be residents of the Hawaiian
Islands, to recommend to Congress “as soon as reasonably
practical,” legislation which they deemed necessary or proper
concerning the Territory of Hawaii. President McKinley appointed
Senator Shelby Moore Cullom of 1llinois, Representative Robert
Roberts Hitt also of Illinois, Senator John Tyler Morgan of
Alabama, Republic of Hawaii President Sanford Ballard Dole, and
Supreme Court of Hawaii Associate Justice Walter Francis Frear.
All five men were supporters of annexation. Senator Cullom, a
Republican, was a member and later chairman of the Senate
Committee on Foreign Relations. Senator Morgan, a Democrat,
was also a member of that committee and had previously been its
chairman. Under his chairmanship, that committee had held
hearings on the United States involvement in the overthrow of
Queen Liliuokalani, and had rendered a report which was
favorable to the revolutionists. Senator Morgan had visited Hawaii
for several months in 1897. Representative Hitt, a Republican, was
chairman of the House Committee on Foreign Affairs and had
managed the passage of the Newlands resolution through the
House of Representatives. As a resident of Illinois, he was a
political associate and friend of Senator Cullom.

The Washington, D.C. members of the commission met there
on July 16, 1898, elected Senator Cullom chairman, and resolved to
meet next in Hawaii. Upon arrival in Honoluly, Senator Cullom
and Representative Hitt checked into the Hawaiian Hotel and
Senator Morgan moved in as the guest of S. M. Ballou at “Overseas.”

* The Evening Bulletin, August 12, 1898, 5.
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The commission’s secretary, stenographer, and sergeant-at-arms, all
men, were brought from Washington, D.C. The full commission
met in Honolulu on August 18, 1898, at the home of Justice Frear.
The Hawaii members were sworn in at this meeting. For subse-
quent official activities on Oahu, the commission mét in the
former throne room at Iolani Palace. Besides Honolulu and other
areas of Qahu, the commissioners visited Hawaii, Maui, and
Molokai, taking in the seaports of Hilo, Lahaina, Wailukuy,
Kawaihae, Kahului, and Kalaupapa. On these trips, they were “in
company with persons representing important agricultural and
commercial interests and others representing the Government.”
At public hearings and in executive sessions, individuals and
organizations presented their suggestions.

Hawaii Commission members Robert Roberts Hitt {front, seated} and
Walter Francis Frear {front, standing). {Davey, Bishop Museum)

+S. Doc. No. 16, 55th Cong. 2d Sess. {1898,
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REPORTING ON THE STATUS OF HAWAT

At the time of the territory’s annexation, the people of Hawaii
were representative of several ethnic groups. The last Hawaiian
census of the islands had been taken in 1896 and the first United
States census that included Hawaii was taken in 1900. The
commission used the Hawaii 1896 figures, which were probably
good enough for their purposes. These figures gave the total
population in 1896 as 109,020, and the ethnic breakdown as
follows: Hawaiians and part-Hawaiians 36%; Japanese 22%;
Chinese 20%; Caucasians 21%, of which Portuguese constituted
14% and “Other Caucasians” 79%; all others 1%. “Other Caucasians
were about two-thirds Americans and one-third British and
Germans with a sprinkling of French and Norwegians. The
population of Hawaii, however, was increasing and changing in
composition at a rapid rate.

Reliable estimates place the population of the Hawaiian Islands
as of July 1, 1898 at about 120,600 inhabitants. Men outnumbered
women two to one. About 73% of the population was rural. The
residents were spread more evenly throughout the islands than
today [1987], with approximately 38% on Oahu, 31% on Hawaii,
18% on Maui and Lanai and Molokai, and 13% on Kauai and
Niihau. Half of the population could not speak English.

Most of the gain in population between 1896 and 1900 was due
to an increase of 36,704 in the number of Japanese immigrants.
Japanese increased from 22% to 40% of the total population, while
Hawaiians and part-Hawaiians decreased from 36% to 26%. The
commission’s report had this to say about Hawaii's people:

”

The native Hawaiians are a kindly, affectionate people,
confiding, friendly, and liberal, many of them childlike
and easy in habits and manners, willing to associate and
intermarry with the European or other races, obedient to
law and governmental authority...

The Americans, although in ... a small minerity,
practically dominate the governmental affairs of the
country, and, with the British and Germans, and part-
blood Hawaiian-Americans together, constitute the
controlling element in business. The Chinese and
Japanese do not now possess political power, nor have they
any important relation to the body politic, except as
laborers. The Portuguese are largely immigrants from the
islands and colonies of Portugal in the Atlantic, and have
never been very closely tied to their mother country. With
the certain attrition that is bound to exist between them
and the Americans in Hawaii, and under the influence of
the existing public school system, which makes the study
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of the English language compulsory, they promise to
become a good class of people for the growth of republican
ideas,

It will, of course, be observed that this entire population
.. is dominated, politically, financially, and commercially
by the American element.?

An important subject of the commission’s investigation was the
perceived ability of the several races that inhabited the islands to
adapt to American citizenship, and the ability of the residents to
sustain the obligations that attach to the right of suffrage. The
constitution of the Republic of Hawaii, adopted on July 3, 1894, did
not give the populace much opportunity to exercise the right of
suffrage. Restrictive provisions disenfranchised most of Hawaii's
residents.

T

Chinese workers cutting sugar cane, ca. 1895. (Bishop Museum)

The franchise was limited to male citizens and denizens who
had attained the age of at least twenty years. Aliens wishing to be
naturalized had to meet strict conditions. Most Chinese and
Japanese could not have qualified to become citizens of the
Republic of Hawaii even if they had wanted to. Those males who
qualified as prospective voters had to have paid all taxes due the
government, and voters for senators must have satisfied a property
requirement of unencumbered real property of the value of not
less than $1,500, or unencumbered personal property of the value

4Ibid. at 3.
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of not less than $3,000, or net income for the preceding year of not
less than $600. The tax rolls listed fewer than 5,000 persons who
owned real property.

In addition, supporters of Queen Liliuokalani, mostly
Hawaiians, who might otherwise have qualified to participate in
the government of the Republic of Hawaii, were kept out by the
loyalty oath required by Article 101, that they “{would] not, either
directly or indirectly, encourage or assist in the restoration or
establishment of a Monarchical form of Government in the
Hawaiian Islands.

The February 12, 1900 report of the House Committee on
Territories noted that Hawali's registered voters in 1892 numbered
14,217, of whom 9,931 were Hawaiians. In 1897 the number of
registered voters had been reduced to 2,693, of whom 1,126 were
Hawaiians. The reduction in total registered voters exceeded
80%, and among registered Hawaiians it exceeded 92%. The next
largest group of registered voters in each of these years was the
Portuguese who rose from 16% to 22% of the total. Americans
increased in percentage of registered voters from 5% in 1892 to
15% in 1894 and 1897.

Although native Hawaiians constituted thirty-six percent of the
territory’s total population in the 1890s, few of them met the property
qualification for electing their own senators. Photograph, ca. 1900.
{Davey, Bishop Museum]

S Hawaii Constitution of 1894, art. 101,
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To be eligible to be a member of the legislature, there were
additional property qualifications. A 1971 research study by the
Hawaii state statistician reported for the elections of 1887 a total
of 14,598 registered voters on all islands, of whom only 2,997 were
qualified to vote for senators. The study indicated that in 1894
there were 5,202 registered voters on all islands, of whom only
2,008 were qualified to vote for senators. Americans and “Other
Caucasians” generally met the property qualification. Hawaiians
generally did not.

The commission considered the question of the elective
franchise and of representation in the legislature to be “a delicate
and most important” one as “upon this depends the general
character of the local government.”s

Commission members believed that “[tlhe only effective way to
obtain a fairly conservative legislature under conditions such as
exist at present in Hawaii, is to require proper qualifications of the
voters themselves.” There was no property or income requirement
for voters for the lower house of the Republic of Hawaii, and none
was proposed for the territory. For voters for the upper house,
however, the commission recommended retaining a requirement
of $1,000 in real property or of $600 in income. The report stated
this “to be as great a reduction as can safely be made at the present
time.” The commissioners reasoned that the suggested changes
were moving in the right direction at the right pace. The rationale,
in which one detects the influence of the local members of the
commission, was that “[tjJo materially reduce the qualifications
below what it is now proposed to make them would be to
practically turn the legislature over to the masses, a large
proportion of whom have not vet fully learned the meaning of
representative government, and to practically deprive the more
conservative elements and property owners of effective
representation.” As a concession to “the masses” the commissioners
recommended doubling the membership of the lower house from
fifteen to thirty’

The courts of Hawaii were reported to be already established
and functioning in the American model. Very little change was
indicated. Hawaii had experienced constitutional government for
almost fifty years, and the organization and procedure of the
Hawaiian courts had been patterned after courts found on the
mainlain {particularly the courts of Massachusetts). The judiciary
was independent and trustworthy.

One change which it was deemed desirable to make was the
abolition of racial and mixed juries. Under the laws of the Republic

¢S, Doc. No. 16, supra note 3 at 149-50 {report of the Committee on the judiciary].

7 Ibid. at 150.
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of Hawaii, in criminal cases, foreigners were tried by juries
composed of foreigners, and Hawaiians by juries composed of
Hawaiians. Civil cases between foreigners were tried by foreign
juries, and cases between Hawaiians by Hawaiian juries; those
between foreigners and Hawaiians were tried by juries composed
of an equal number of foreigners and Hawaiians. It was proposed
to abolish juries based on “race” and to require instead merely
that juries be composed of citizens of the United States who
understood the English language, without regard to color or
ethnicity.

It was usual for territorial courts, in areas which were being
groomed for eventual statehood, to exercise jurisdiction over both
local and federal cases. These territorial courts were the first and
only courts in the areas being organized as territories. Texas had
joined as a state without an intermediate step as a territory. Every
other new state had first been governed by federal officials who
were federally appointed. Hawaii was the first independent
country with an operating modern court system to join the United
States as a territory. This court system, consisting of a supreme
court with justices appointed by the governor to serve for life,
circuit judges appointed by the governor for terms of six years, and
district judges appointed by the governor for terms of two years,
could be trusted to handle all cases of a local nature.

1t was deemed, however, that the federal interest would not be
sufficiently served by the territorial courts. The commission
envisaged extensive and rapidly increasing shipping in the Pacific,
based upon the natural growth of commerce, the change in
ownership of the Philippines, the near completion of the Siberian
Railway, and the projected Nicaraguan Canal. Shipping would give
rise to admiralty cases, some of which the commissioners
understood could be of international importance. There was the
possibility of war and accompanying prize cases that could most
conveniently be decided in Hawaii, as well as other cases involving
the United States government. The commission believed that all of
these cases should be tried in a federal court presided over by a
federal judge appointed by the president of the United States
pursuant to Article 11l of the Constitution. Further, as circuit trial
judges on the mainland were not readily available to Hawaii, the
jurisdiction of the court should include both that of a district
court and that of a circuit court.

THE HAWATIAN QUESTION IN CONGRESS

The commission’s report included the drafts of three proposed
bills. The principally suggested legislation was a bill to provide a
government for the Territory of Hawaii based largely on the 1894
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constitution of the Republic of Hawaii. The two other proposed
bills provided for the phasing out of Hawaiian silver coinage and
silver certificates, and of the postal savings bank in Hawaii.

The commission’s work done, Senator Cullom transmitted their
report to President McKinley on December 2, 1898. Republic of
Hawaii President Sanford Ballard Dole filed a minority report in
which he endorsed most of the suggested legislation but objected
to the concentration of power in the governor, and especially to the
elimination of the Executive Council and Council of State.
President McKinley sent the report to Congress on December 6,
1898. On the same day, the organic law drafted by the Hawaiian
commission was introduced in the Senate by Senator Cullom as S.
4893, and in the House of Representatives by Representative Hitt
as H. R, 10990.

The ensuing debate over the form of government for Hawaii
came at a time when the United States had become a colonial
power. Many Americans had reservations about this development.
Serious questions were raised as to the extent to which the
Constitution authorized territorial expansion, and as to the extent
to which the Constitution followed the flag. By the Treaty of Paris
of December 10, 1898, Spain ceded to the United States all Spanish
holdings in the Philippines, Guam, and Puerto Rico, and agreed to
the independence of Cuba. American armed forces occupied all of
these islands, and Congress wrestled with the short-term and long-
term management of the areas.

The Hawaiian bills were reported out of their respective
committees with minor amendments. The work of the commission
remained essentially untouched. Such minimal tinkering was not
satisfactory to some of the members of the House of
Representatives. The nature of the opposition was set forth in the
“views of the Minority” to the Report of the House Committee on
the Territories:

We cannot agree to the majority report of the committee
for the reason that it indicates an intention on their part to
make a new departure from our well-established custom
of governing Territories. We believe that newly acquired
territories should be governed as other Territories of the
United States have been governed from the foundation of
our Government, with a view that they may be ultimately
admitted into the Union of States.

The general plan of this bill, while purporting to create
the Territory of Hawaii, seems to be a new theory and
erects a Territorial form of government essentially
different in fundamental points from the government of
other Territories of the United States.

We do not believe that Congress has the power to
govern a Territory except with a view to its ultimate



WINTER/SPRING 1989  THE ANNEXATION OF HAwAll 11

admission to statehood, and we firmly believe, as decided
by the Supreme Court of the United States |Dred Scott
case, 60 U.S. (19 Howard) 446 [1865}], that “there is
certainly no power given by the Constitution to the
Federal Government to establish and maintain colonies
bordering on the United States or at a distance, to be ruled
and governed at its own pleasure, nor to enlarge its
territorial limits in any way except by the admission of
new States...” (Emphasis added.)

The minority objected to making the territorial supreme court
the judge of the qualifications of the members of the territorial
legislature. They considered the idea to be a radical innovation
that failed to preserve the separation of governmental powers,
that degraded the judiciary by involving the court in partisan
bickering, and that tended to increase “the growing and formidable
power of the courts.” It was their belief that each house should be
the final judge of the election and qualification of its own
members.

The signers of the minority report objected to the property
qualification for voters and members of the upper house on the
ground that such a provision adopted by Congress would give legal
recognition to the right of wealth to govern, and in doing so be “a
dangerous tendency in a Republic [the United States] already
threatened by the too great power of concentrated wealth.” They
believed that a residency of three years before one could become a
legislator should be reduced to not more than one year “[ajs our
desire is, or should be, to encourage American immigration” and
thus to make Hawaii “in reality” a part of the United States.

The power given to the governor, especially the power to name
the judges of the territorial supreme court to serve for life, was
another point of disagreement over the Hawaii bills. Among the
views of the opposition was the belief that all judges, territorial
and federal, should be appointed by the president and from bona
fide residents of the territory for terms of four years, or should be
elected by the people.

On March 1, 1899, with the Fifty-fifth Congress due to expire
in two days, Senator Cullom made a public statement on the floor
of the Senate in support of the work of the Hawaiian commission,
of which he had been chairman. He took the occasion to set forth
an expansionist view. His review of the history of American
expansion began with the Northwest Territory which was owned
by the United States at its formation, continued through the
Louisiana Purchase from France in 1803, and the acquisition of
Florida from Spain by treaty in 1819, and analyzed the forms of
government that Congress had provided for these areas. He
characterized these early territorial governments as
“undemocratic, if not despotic” until 1821, After that, a certain
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amount of local democracy was allowed. Senator Cullom stated
that the Hawaiian commission had several choices based on
historical precedent:

The Commission might have recommended a military
form of government for the islands; or a government by
commission, like that of the District of Columbia; or a
government like that of the District of Alaska, which is
indeed only a shadowy form of government, lacking the
virility of sufficient authority; or ... the form of
government which is called colonial government, a loose
term which has not vet been clearly defined in its
application to American governmental affairs 8

Territory of Hawaii Goverpor Sanford Ballard Dole [center, seated)
and his cabinet, ca. 1900. (Hawaii State Archives)

The senator reported that the commission had given careful
thought to the several alternatives and had concluded that
Congress must give to the people of Hawaii “a government
conferring upon them as complete control of their own affairs as
was consistent with the Commission’s idea of their best interests
and the best interests of the United States.” To those who objected
that Hawaii should be held in permanent dependency as a colony
because a territorial form of government implied eventual
statehood, he replied that "Injo name or form of government can

£ 32 Cong. Rec. 2612 (18991,
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prevent a Territory or colony from ultimately becoming a State,
nor can any name or form of government lead to statehood
necessarily” He concluded with a ringing support of the Hawaiian
commission’s work and of the course of American imperialism:

It is obvious that the Congress should be troubled as little
as possible with legislation for the islands..and...because it
is in harmony with American and republican institutions,
the islands should be given as liberal and representative a
government as can safely be given them. Hawaii does not
ask to be admitted as a State. If the time ever comes when
the number and character of her population are such as to
otherwise entitle her to statehood, it will be time enough
to consider whether it is good policy to admit as a State a
Territory separated from the mainland.

..Hawaii, an independent nation, has come to us upon
her own motion, and we have dealt with her as an equal.
We have accepted her sovereignty upon terms agreed
upon, and...it will become us to deal with her liberally...
whatever may be done with our other new acquisitions....

..We have accepted Hawaii, and henceforth she must
walk with us along the pathway of our manifest destiny.?

THE HAWAIIAN ORGANIC ACT OF 1899

The Fifty-fifth Congress passed into history on March 3, 1899,
without having acted upon an organic law for Hawaii. The Fifty-
sixth Congress convened as required by the Constitution on the
first Monday in December, 1899. Two days later, on December 6,
Senator Cullom introduced S. 222 to provide a government for the
Territory of Hawaii. The bill was referred to the Committee on
Foreign Relations. On December 8, in the House of
Representatives, Representative Hitt introduced H. R. 2972 for the
same purpose; that bill was referred to the House Committee on
the Territories.

A second conference committee report on S. 222, as amended,
was finally adopted in the Senate on April 25, and in the House of
Representatives on April 26. The vote in the Senate was by voice,
but in the House of Representatives the “yeas” and "nays” were
ordered with the surprising result that there were as many
members “not voting” as there were "yeas.” The count was: “Yeas”
138; “Nays” 54; answering “Present” 21; “Not Voting” 138. President

¢ Ibid. at 2616-17.
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McKinley gave his approval on April 30 and S. 222, as amended,
became the Hawaiian Organic Act [31 Stat. 141], to take effect on
June 14, 1900, forty-five days after approval. Section fifty-two,
relating to appropriations, took effect immediately.

During this process, two groups of emissaries from Hawaii were
active in Washington, lobbying for opposite results.
Representatives of the ruling revolutionaries pressed for adoption
of the Hawaiian commission’s proposed bill without change.
Representatives of the native Hawaiians pressed for more
democracy. Hawaiian firebrand Robert William Wilcox, leader of
the insurrection of July 30, 1889 against Hawaii's “Bayonet
Constitution” of 1887 appeared before the House Committee on
the Territories to plead for greater suffrage for Hawaiians and
received a sympathetic audience. In the end, Hawaii gained very
favorable treatment from a Congress that was not used to being so
generous to new territories.

As finally passed, the Hawaiian Organic Act departed in
important respects from the organic law proposed by the Hawaiian
commission. All property qualifications for electors and for
members of the legislature were dropped. The requirement that all
taxes had to have been paid before a voter could register to vote
was deleted. Cumulative voting for representatives did not survive.
Appointment of the territorial supreme court justices and of the
circuit court judges by the governor was changed to appointment
by the president.

The Hawaiian commission had recommended that the power to
grant a divorce in Hawaii be limited to cases in which the
applicant had resided in the territory for at least one year. This was
increased to two years. A provision was added that “no corporation,
domestic or foreign, shall acquire and hold real estate in Hawaii in
excess of one thousand acres; and all real estate acquired or
held...contrary hereto shall be forfeited and escheat to the United
States, but existing vested rights shall not be impaired.”°

Impeachment of supreme court justices and of circuit court
judges by the territorial house of representatives was rejected. The
tenure of territorial supreme court justices and of circuit court
judges was reduced to four years. The provision which gave the
supreme court jurisdiction to decide election contests was rejected
in favor of the more traditional provision that each house would be
the judge of the elections, returns, and qualifications of its own
members.

An earlier amendment that required that all laws be submitted
to Congress was withdrawn. Imprisonment for nonpayment of
taxes or for debt was prohibited. Specific performance of contracts

9 Hawaiian Organic Act, sec. 55, Haw. Rev. Stat. sec. 55 {1895).
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for personal labor or service was prohibited, and labor contracts
entered into since annexation “by which persons are held for
service for a definite term” such as were used in the recruitment of
labor for the sugar plantations were declared null and void.

Laws governing the importation of foreign labor, aimed
principally at the Chinese, were made applicable to Hawaii.
Chinese were prohibited from entering the United States by
federal law dating from May 6, 1882.!' Those who were already in
the United States were required to have certificates of residence.
The commission recommended that Chinese in Hawaii be given
one year within which to obtain such certificates. Congress went
along with that recommendation but added a proviso that no
Chinese laborer, whether he shall hold such certificate or not, shall
be allowed to enter [any other part of the United States] from the
Hawaiian Islands”

The requirement that territorial officials be residents of Hawaii
was amended to a requirement that they be citizens of Hawaii.
During debate on the floor of the Senate on April 25, 1900, Senator
Tillman questioned this change. Senator Cullom reported that the
House of Representatives had made the change and would not
yield the point in conference. Senator Tillman felt obliged to get in
a final pitch for federal patronage:

I want the Senate to understand that we are making a
difference in this Territory from any other Territory, by
which the President is limited in the appointment of these
important officers to residents or citizens of Hawaii,
whereas he can send into Arizona or New Mexico or
Oklahoma or Alaska a citizen from outside. I never could
see the reason why this special favoritism should be given
to the Hawaiians; but if the Senate is to support the
conference report and the bill is to become a law with that
provision in it I shall not resist it.!2

A provision which had the effect of disenfranchising Chinese
and Japanese was retained in an amended form. The newly
naturalized United States citizens were described as “all persons
who were citizens of the Republic of Hawaii” on August 12, 1898,
All but a few Chinese and Japanese were aliens in relation to the
Republic of Hawaii on that date and therefore remained aliens in
relation to the United States.

The section of the Organic Act which established a federal court
in Hawaii raised questions in the U.S. Senate [see Appendix at the
end of this article]. Members of the Senate who had lived under

1 Act of May 6, 1882, ch. 126,22 Stat. 33 {18821,
1133 Cong,. Rec. 4650 {1900).
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territorial governments saw the separate federal district court in
Hawaii as an aberration. They were used to territorial courts that
exercised federal jurisdiction. The issue was further complicated
by the fact that the proposed section did not mention any term for
the federal officials, so that they served during good behavior.

Senator Teller sought to reduce these terms to four years.
Senator Morgan was troubled by what he saw as a constitutional
difficulty in limiting the term of the United States district judge,
thus creating a legislative court pursuant to the power of Congress
to govern territories, yet giving the judge the same powers as those
exercised by federal district and circuit trial judges appointed for
life pursuant to Article 11 of the Constitution. He also desired to
protect federal district court judges in Hawaii from political
pressures. To reduce political considerations, Senator Cullom
suggested that the term be increased to six years.

The concerns expressed by Senator Morgan were based in part
on his vision of a federal district court judge in Hawaii having also
the powers of a circuit court trial judge, appointed for a limited
term, sitting as one of three members of a circuit court of appeals
on cases arising in one of the states, or, by assignment, as a district
judge outside of Hawaii. No one intended that result. To make it
clear that Hawaii'’s district judge possessed no powers elsewhere, it
was made explicit that he would have and exercise his powers “in
the Territory of Hawaii."

THE APPOINTMENT OF FEDERAL OFFICIALS

The passage of the Hawaiian Organic Act brought on the
immediate necessity for the presidential appointment of territorial
and federal officials. Even before the Hawaiian commission began
hearings, claimants to the office of governor of Hawaii surfaced.
Dr. John Strayer McGrew, the “Father of Annexation” and
sometime editor of the Hawaiian Star, felt he should be rewarded
for his efforts. Henry Ernest Cooper thought that the fact that he
had read the proclamation abolishing the monarchy gave him
some claim to consideration. Cooper had been chairman of the
Committee of Safety that had masterminded the overthrow of
Queen Liliuokalani, and was attorney general of Hawaii by
appointment on March 20, 1899. Chief Justice Albert Francis Judd
and Francis March Hatch both wanted the position. Hatch had
been vice-president of the provisional government, minister of
foreign affairs under the provisional government and the Republic
of Hawaii, and Hawaii’s minister to the United States by
appointment on November 6, 1895.

The Pacific Commercial Advertiser promoted its owner, Lorrin
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Andrews Thurston, for governor and William N. Armstrong, a
New York attorney who had advised Thurston in connection with
Washington developments, for secretary. The Evening Bulletin
suggested United States Minister Sewall. Political mavericks
Robert William Wilcox and Samuel Parker sought appointment as
governor. Wilcox was recognized as a leader and the principal
agitator among the Hawaiians. Parker had been Queen
Liliuokalani’s minister of foreign affairs. The Independent
suggested Liliuokalani as first governor, and if not her then Joseph
Oliver Carter, Jr, the Queen'’s trusted adviser and confidant. If the
appointment had to go to one of the American revolutionists, then
rather than Dole, the Independent preferred Samuel Mills Damon,
who had served as minister of finance under Kalakaua and under
the provisional government and republic.

The Territory of Hawaii’s first governor, Sanford Ballard Dole, ca. 1900.
{Hawaii State Archives)

President McKinley moved with dispatch to name the new
territorial officials. On May 4, 1900, the Senate received his
nominations of Sanford Ballard Dole to be governor and of Henry
Ernest Cooper to be secretary of the Territory of Hawaii. They
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were confirmed five days later and sworn in on June 14, 1900. On
June 5, the Senate received the president’s nominations for
territorial supreme court justices and circuit court judges. Some
were incumbents, others were new appointees. Albert Francis Judd
had died on May 20, 1900. First Associate Justice Frear was
nominated to be chief justice. Antonio Perry was promoted from
first judge of the first circuit court to associate justice of the
territorial supreme court. Clinton A. Galbraith was named as the
other supreme court associate justice. {The designation of
associate justices as first and second was discontinued.) The
nominees were all confirmed the same day and sworn in on various
days from June 16 to July 30, 1900.

The appointment of the new federal officials was also done
promptly. John M. Oat, Postmaster General of the Republic of
Hawaii, was nominated on May 7 and confirmed on May 9, 1900,
to be postmaster at Honolulu. E. R. Stackable of Honolulu was
nominated on May 26 and confirmed on June 4 of that same year
to be collector of customs for the District of Hawaii. To the new
federal court, on June 2, President McKinley named Daniel A, Ray
of lllinois as United States Marshal, John C. Baird of Wyoming as
United States District Attorney, and Morris March Estee of
California to be United States District Judge. The Senate received
the nominations on June 4, and confirmed Ray the same day and
Baird and Estee the next day. William Haywood of Honolulu was
nominated and confirmed on June 5 as Collector of Internal
Revenue for Hawaii.

The Territory of Hawaii was ready for business and awaited its
elective officers. At the first general elections held on November 6,
1900, the Home Rule Party, one of whose slogans was "Hawaii for
the Hawaiians,” swept the field, electing Robert William Wilcox as
Hawaii’s first delegate to Congress and garnering comfortable
majorities in both houses of the territorial legislature — nine of
fifteen senators and seventeen of thirty representatives.

The United States District Court for the Territory of Hawaii
opened for business in Honolulu on August 4, 1900. Hawaii's
lawyers were quick to present the court with important questions
regarding the application of the United States Constitution to this
new territory and the body of laws it had inherited from the days
when it was an independent country.



WINTER/SPRING 1989 'THE ANNEXATION OF HAWAT 19

APPENDIX

After all amendments, the section of the Hawaiian Organic Act
regarding a federal court read as follows:

Sec. 86, That there shall be established in said Territory a
district court to consist of one judge, who shall reside
therein and be called the district judge. The President of
the United States, by and with the advice and consent of
the Senate of the United States, shall appoint a district
judge, a district attorney, and a marshal of the United
States for the said district, and said judge, attorney, and
marshal shall hold office for six years unless sooner
removed by the President. Said court shall have, in
addition to the ordinary jurisdiction of district courts of
the United States, jurisdiction of all cases cognizable in a
circuit court of the United States, and shall proceed
therein in the same manner as a circuit court; and said
judge, district attorney, and marshal shall have and
exercise in the Territory of Hawaii all the powers
conferred by the laws of the United States upon the
judges, district attorneys, and marshals of district and
circuit courts of the United States. Writs of error and
appeals from said district court shall be had and allowed
to the circuit court of appeals in the ninth judicial circuit
in the same manner as writs of error and appeals are
allowed from circuit courts to circuit courts of appeals as
provided by law, and the laws of the United States relating
to juries and jury trials shall be applicable to said district
court. The laws of the United States relating to appeals,
writs of error, removal of causes, and other matters and
proceedings as between the courts of the United States
and the courts of the several States shall govern in such
matters and proceedings as between the courts of the
United States and the courts of the Territory of Hawaii.
Regular terms of said court shall be held at Honolulu on
the second Monday in April and October and at Hilo on
the last Wednesday in January of each year; and special
terms may be held at such times and places in said district
as the said judge may deem expedient. The said district
judge shall appoint a clerk for said court at a salary of
three thousand dollars per annum, and shall appoint a
reporter of said court at a salary of twelve hundred dollars
per annum.






FEDERAL DEFENDER ORGANIZATIONS
IN THE NINTH CIRCUIT

BY HON. PAMELA ]. FRANKS

ndigent criminal defendants! in the Ninth Circuit,

as a class, receive quality defense representation. This is due in
large part to the establishment in this circuit of a network of well-
staffed and administered federal defender organizations. Due to
the backing of the courts and the Defender Services Division of
the Administrative Office of the United States Courts,? federal
defender organizations have been able to hire well-qualified
lawyers and to spare those lawyers from the overwhelming case
loads that face many county public defenders. The Administrative
Office provides federal defenders with budgets that include funds
for expert services and investigations. In many areas, federal
defender offices are active in educating and managing the lists of
panel attorneys established to handle overflow and conflict cases.

Many people in the Ninth Circuit were influential in developing
this nationwide system of federal defender offices. The history of
the establishment of federal defender offices and this circuit’s
contribution to that history are the subject of this article.

APPOINTMENT OF COUNSEL PRIOR TO 1965

An indigent defendant’s Sixth Amendment right to the
assistance of counsel in any federal court felony prosecution was
clarified by the United States Supreme Court in Johnson v. Zerbst.?
Even prior to 1938, many district courts appointed counsel in all

Pamela J. Franks, a former federal defender, is a judge on the
Arizona Superior Court, Maricopa County.

Hndividuals who, for want of financial or economic resources, cannot afford the
cost of maintaining their own paid counsel.

* The Administrative Office is responsible for the budgets and finances of federal
defender organizations and panel attorneys appointed under the Criminal Justice
Act, and for conducting feasibility studies for new defender offices.

*Johnson v. Zerbst, 304 US. 458, 58 S. Ct. 1019, 82 LEd. 1461 (1938).
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felony cases as had been required in capital cases since 19324
Nevertheless, prior to 1965 the right was frequently illusory as no
method existed for the payment of court-appointed counsel. Young
attorneys present in the back of a courtroom were routinely
appointed without compensation to handle cases. In some areas,
volunteer lawyers were furnished by bar associations.

In 1963, the United States Supreme Court in Gideon v,
Wainwright,’ extended to state court indigent defendants the right
to court-appointed counsel, under the Fourteenth Amendment.
One month earlier, in February of 1963, the National Defender
Project of the National Legal Aid and Defender Association had
been established. The project was formed without any government
money and was funded by a grant from the Ford Foundation that
ultimately totalled $6.1 million. The project was established due
to the sad status of indigent criminal defense in the country and
with a stated purpose of implementing and strengthening defender
services in the United States.

In January of 1964, Major General Charles L. Decker, Judge
Advocate General of the United States Army, was appointed as the
director of the National Defender Project. General Decker had
been chairman of the Criminal Justice and Legal Education
Sections of the American Bar Association and had also established
many innovations in the Army by creating the Judge Advocate
School. General Decker hired John Cleary in July of 1964 to be his
deputy director at the National Defender Project. Cleary had been
the first judge advocate with the Green Berets and was to become
in later years legendary for his hard driving and somewhat
unorthodox policies established while he was director of Federal
Defenders of San Diego, Inc.

The National Defender Project sought to establish model
programs for representing indigent defendants that could be
replicated across the country. Although the project focused not
only on federal courts, it played an invaluable role in establishing
the first federal defender organizations throughout the country.

In August of 1964, shortly after the Federal Defender Project was
established, Congress passed the Criminal Justice Act of 1964,
which allowed bar association or legal aid agencies to accept
criminal defendant appointments. A proposal that would have
authorized the establishment of organized federal defender offices
was removed from the bill due to dislike of the House Committee
on the Judiciary for the idea of a government-employed defender.
The act took effect in August of 1965 and authorized for the first
time payment by the federal government to defense counsel in
federal court at the rate of ten dollars per hour for out-of-court
work and fifteen dollars per hour in court.

s powell v. Alabama, 287 U.S. 45,53 S.Ct. 55, 77 LEd. 158 {1932).
s Gideon v. Wainwright, 372 U S. 335, 83 S. Ct. 792, 9 L.Ed.2d 799 (1963).
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MODEL FEDERAL CRIMINAL DEFENSE OFFICES

In 1965, the National Defender Project, armed with Ford
Foundation grant money, began establishing model federal
criminal defense offices. In 1965, due largely to the efforts of Chief
Judge George B. Harris, the first federal criminal defense office in
the country was opened in San Francisco. The office received
$68,942 in Ford Foundation grant money from the National
Defender Project to be used over a three-year term. The office was
established as a branch of the Legal Aid Society of San Francisco
and, as such, was able to augment the Ford Foundation grant
money by billing the federal government under the 1964 Act at the
rate of ten dollars and fifteen dollars per hour. Valentine Hammack
was named as the first attorney in charge, but stepped down after
several months and was replaced by James Hewitt.

Shortly thereafter, model federal criminal defense offices were
established in Phoenix, Arizona, Chicago, Illinois, and San Diego,
California under the direction of Tom Karas, Terry McCarthy, and
Harry Steward, respectively. Three of the first four model federal
criminal defense offices in the country, therefore, were located in
the Ninth Circuit.

In Arizona, the Honorable Walter E. Craig asked Tom Karas, then
Chief Criminal Deputy in the United States Attorney’s Office, to
take over the establishment of a federal criminal defense office in
Phoenix. The National Defender Project awarded a three-year,
$32,377 grant to the Maricopa County Legal Aid Society.
Additional seed money was obtained from local county and state
bar associations. As was the case in San Francisco, the office was
established as part of the county legal aid society. Due to effective
management, after three years the Arizona office was able to
return to the National Defender Project the entire initial grant.
Arizona was the only federal criminal defense office that was ever
able to return the entire establishing grant fund.

Although the office in Arizona officially opened in October of
1965, its only employee was Tom Karas, who worked without a
secretary, assistants, or even an office or desk. In February of 1967,
Tom O'Toole was hired as first assistant. An actual office complete
with secretary was established in the courthouse at that time.

San Diego next opened a federal criminal defense office in
September of 1966 at about the time of the formation of the
Southern District of California. A grant of $100,046 was received
from the National Defender Project to cover the first three-year
term. Under the guidance of the Honorable James M. Carter, San
Diego elected to establish a separate defense nonprofit corporation
that was not an adjunct to an established legal aid office such as
existed in San Francisco and Phoenix. Harry D. Steward, who later
became United States Attorney for the Southern District of
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California, was employed as director of the project with Warren P.
Reese and John Hart Ely acting as staff counsel.

THE ESTABLISHMENT OF FEDERAL DEFENDER OFFICES

In the meantime, the concept of a federal defender office had not
completely died despite Congress’ mistrust of the idea at the time
the 1964 Criminal Justice Act was passed. Congress had delegated
to the Department of Justice and the Administrative Office of the
United States Courts the job of conducting a study to determine
the feasibility of establishing a full-time defender office. Professor
Dallin Oaks, a former law clerk to Justice Earl Warren, who later
became a justice of the Utah Supreme Court and president of
Brigham Young University, was commandeered to complete the
study. In 1968, Professor Oaks evaluated the pilot federal defense
projects. His study recommended to Congress the implementation
of federal defender organizations, with each district being given
the opportunity to elect either a government-employed defender
office, similar to what existed in San Francisco and Phoenix, or a
private defender nonprofit organization such as had been
established in San Diego and Chicago.

As a result of Professor Oaks’ study, S. 1461 was introduced in
March of 1969 with bipartisan support from Senators Sam Ervin
[Democrat, North Carolina), Roman Hruska (Republican,
Nebraska), Barry Goldwater [Republican, Arizona), and Edward
Kennedy {Democrat, Massachusetts). Under the bill, each federal
district court would be required to adopt a plan for furnishing
representation of persons charged with felonies or misdemeanors
in federal court, who were unable to afford a lawyer. Attorneys in
charge of the various National Defender Project pilot offices
testified before Senate subcommittees about their experiences and
the viability of establishing federal defender organizations.

In October of 1970, President Nixon signed the bill into law as
an amendment to the Criminal Justice Act of 1964. The law for the
first time authorized the establishment of federal public defender
and community defender organizations in addition to previously
authorized alternatives of representation by private bar members,
bar associations, or legal aid agencies. These new offices would be
funded by the federal government and would operate on a yearly
budget as opposed to filing vouchers for reimbursement on a case-
by-case hourly basis. The ten dollar and fifteen dollar per hour
rates established under the 1964 Act were also increased,
authorizing higher reimbursement of panel attorneys appointed to
handle conflict or overflow cases or all cases in areas that did not
establish a federal defender organization. Since 1970, the rates have



WINTER/SPRING 1989  FEDERAL DEFENDER ORGANIZATIONS 25

again been increased. Currently, panel attorneys are reimbursed at
the rate of forty dollars per hour for out-of-court work and sixty
dollars per hour in court.
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On April 30, 1971, the United States District Court for the
District of Arizona created the office of Federal Public Defender, as
authorized under the new law. Tom Karas, who had been director of
the Maricopa County Office of the Federal Criminal Defense pilot
project, was appointed as Pederal Public Defender for the District
of Arizona, making Arizona the first district in the country to
implement the 1970 Criminal Justice Act amendment. Almost
immediately, Arizona opened a branch office in Ticson. Tom Karas
remained Federal Defender until January of 1976 when he was
replaced by his first assistant, Tom O"Toole. Tom OToole left the
office to become a judge on the Maricopa County Superior Court
bench in 1984 and is currently Chief Presiding Criminal Judge for
Maricopa County. Fred Kay, who had joined the office in Tucson
shortly after it opened in 1971, became Federal Defender for the
District of Arizona at that time.

In addition to being the first federal defender office in the
country, the Arizona office is distinguished from most other
defender organizations in the country due to the make-up of its
case load. A large portion of the state of Arizona is comprised of
Indian reservations. Violent crimes on the reservations are
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prosecuted in federal court under the Major Crimes Act.® As most
of the charged Native Americans qualify for court-appointed
counsel, a large percentage of the case load in Arizona involves
representation of Indians charged with having committed violent
crimes on the reservations.” Due to the proximity of the border
with Mexico, the Arizona offices also handle a large number of
immigration-related criminal charges and drug offenses.

NORTHERN DISTRICT OF CALIFORNIA

Although the court in Arizona managed to establish the first
federal defender office in the country, the Northern District of
California also moved quickly to do so under the new law. The
Northern District of California, in fact, had made elaborate plans
for a gala celebration to install James Hewitt as the first Federal
Public Defender in the country. Chief Judge Oliver Carter
orchestrated the installation ceremony for Hewitt and sent
engraved invitations throughout the country. Quick-working
judges in Arizona, however, at the eleventh hour on Friday, April
30, 1971, snatched glory away from San Francisco and Hewitt by
appointing Tom Karas as Federal Defender shortly before the
planned gala celebrations in San Francisco. James Hewitt remained
the Federal Defender for the Northern District of California and
was in charge of the San Francisco and San Jose offices until 1987
when he was replaced by his long-time assistant Barry Portman.

SOUTHERN DiSTRICT OF CALIFORNIA

The Ninth Circuit has continued to play a guiding role in the
formation of federal defender organizations even after the
establishment of the model projects and the San Francisco-Phoenix
race to be “first.” In April of 1971, John Cleary, who had left the
National Defender Project as it was phased out, came to San Diego
and was appointed as the first director of the Federal Defenders of
San Diego, Inc. This was the third federal defender organization in
the country established under the new law, all three of which were
located in the Ninth Circuit. The San Diego office was the first
community defender office. It is run by an independent board of
directors whose employees do not work for the federal
government. In spite of its independence, the office is eligible

618 US.C.§ 1151, et seq.

7 Jay Hardison, a retired City of Phoenix policeman, has been an investigator in
the Phoenix office since 1980. He and his wife, Wanda, have traveled for years to
the Navajo reservation on a regular basis investigating cases and know this
remote part of the state and the culture of its people better than most other
non-Navajos.



WINTER/SPRING 1989  FEDERAL DEFENDER ORGANIZATIONS 27

under the 1970 law to apply for funds from the Administrative
Office of the United States Courts as are the federal defender
offices whose employees actually work for the government,
Professor Qaks, in his report, expressed a preference for this latter
community defender alternative as he felt such an organization
could better appear to be independent from the government. With
the influence again of Judge Carter, support and finances were
obtained from the California State Bar to establish the San Diego
office as an independent corporation.

john Cleary became immediately infamous as a hard driving
administrator and boss who demanded a sixty-hour work week
from his staff complete with Wednesday and Saturday training
sessions. Cleary’s unorthodox style is probably best illustrated by
his hiring of Benjamin Franklin Rayborn to work in the appeals
section of his office. Rayborn had been convicted of bank robberies
in the 1940s after World War Il and was serving a life sentence on
state charges followed by a thirty-year federal term. Representing
himself on habeas corpus petitions, Rayborn managed to secure
his release from prison in 1959. He, however, robbed another bank
and was returned to prison. Cleary met Rayborn in 1966, when the
former was Deputy Director to the National Defender Project.
Rayborn was a brilliant self-taught lawyer and accountant who was
one of the most renowned “jaithouse lawyers” in the country and
had been qualified in one federal court as a federal law expert.

The National Defender Project awarded Rayborn and another
inmate, Robert White, fellowships to work at Emory Law School
for one year to eighteen months as assistants to student clinical
projects designed to aid inmates. Rayborn, however, was unable to
accept the grant until he was released on parole. In 1969, the
National Defender Project was closing and, as Rayborn was still
incarcerated, his last opportunity to take advantage of the grant
was quickly passing. Once again, representing himself, he
managed to secure his own release and went to Emory in 1969.

As Cleary was opening the San Diego office in 1971, Rayborn
was finishing his fellowship at Emory and was hired by Cleary to
handle appeals in the San Diego office. Although Cleary left
Federal Defenders of San Diego, Inc. in 1983 to enter private
practice, Rayborn remains as the office’s “secret weapon” who,
without the benefit of a law degree, is the genius behind many of
the office’s appeals.

Today the San Diego office is the only community defender
office in the Ninth Circuit. It also claims the highest volume of
cases of any defender office in the entire country, with a large
number of immigration-related crimes and petty offenses. In 1976
the office began publishing yearly the quintessential text of federal
criminal defense, an excellent and all-encompassing volume
entitled Defending A Federal Criminal Case, which is provided free
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of charge to all federal defender offices and judges, and may be
purchased by anyone else. The office also began publishing in the
mid-70s the Federal Defender Newsletter, which provides a
synopsis of Ninth Circuit and Supreme Court opinions. This
publication, likewise, is provided free of charge to federal defenders
and judges, and is available by paid subscription to all others.

The board of directors of Federal Defenders of San Diego, Inc.
appointed Judy Clark as director when John Cleary left to go into
private practice with one of his assistants, Charles Sevilla, in 1983.
Clark has continued Cleary’s active role in educational projects
and issues that affect federal criminal defense attorneys. Federal
Defenders of San Diego, Inc. led the charge in challenging the
federal sentencing guidelines that went into effect November 1,
1987, and brought the case to the Court of Appeals for the Ninth
Circuit which declared the guidelines to be unconstitutional #
Both Cleary and Clark adamantly believe that the office’s ability to
play an active role in important federal defense issues stems from
the fact that it is a community defender organization whose
director is appointed by an independent board of directors outside
the control of the courts.

CeNTRAL DisTRICT OF CALIFORNIA

Since 1971, the majority of districts in the Ninth Circuit have
established federal defender organizations. The Federal Defender
Office for the Central District of California was opened in Los
Angeles in 1971 shortly after the establishment of the Phoenix,
San Francisco, and San Diego offices. John K. Van de Kamp, now
the Attorney General for the State of California, was appointed
Federal Defender. He was succeeded in 1976 by James R. Dunn,
who served until 1984. Peter M. Horstman has served as the
Defender in Los Angeles since that time. The Office of the Federal
Public Defender for the Central District of California is one of the
largest federal defender offices in the country with a total of
twenty attorneys staffing the Los Angeles office and the Santa Ana
branch office.

EASTERN DISTRICT OF CALIFORNIA

A federal defender office for the Eastern District of California
was also established in 1971 with E. Richard Walker's being
appointed as Federal Defender. Walker retired in 1987, He was

¢ Gubiensio-Ortiz v. Kanahele, 857 F 2d 1245 {9th Cir. 1988]. The U.S. Supreme
Court subsequently determined the sentencing guidelines to be constitutional.
Mistretta v. United States, US 1095 Ct. 647, 102 L. Ed. 2d. 714 {19891,
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replaced by Art Ruthenbeck, a former assistant in both the San
Francisco and Sacramento offices. Ruthenbeck had also worked for
four and one-half years as Assistant Chief of the Criminal Justice
Act [now Defender Services) Division of the Administrative

Office of the United States Courts.

The Eastern District of California main office is in Sacramento
and a branch office is in Fresno. Additionally, from mid-May
through September the office hires a full-time temporary attorney
to live at Yosemite National Park and handle the approximately
200 federal cases that are charged in the park during these months.
Although most of these cases are misdemeanors and petty
offenses, felonies such as assaults and drug-related crimes also
come before the magistrate court at the park. The Eastern District
of California handles more government-related crimes, such as
theft of government property, political corruption and government
contract fraud, than other offices in the circuit due to the presence
of six Air Force bases, one Navy shipyard, and one Army depot.
Two-thirds of the state of California is located in the Eastern
District with much of the land being quite remote. From these
remote areas come a large volume of methamphetamine lab and
marijuana cultivation cases.

DisTriCT OF OREGON

In 1974, the District of Oregon followed San Diego’s example
and established a community defender office as a federal defender
unit of the Metropolitan Defender's, Inc.,, which already handled
the defender work for Multnomah County courts. In 1977 a
separate private defender nonprofit organization was established
with David Teske serving as director. In 1983, due to
disagreements between that office, the courts, and the
Administrative Office, the community defender plan was scrapped
and a federal defender office under the control of the courts was
established. The amount of independence that a community
defender office actually has, therefore, is questionable. Steven T.
Wax was appointed as Federal Defender at that time and is in
charge of the Portland office and a branch office in Eugene.

The case load in Oregon is unique as virtually no petty offenses
or misdemeanors are charged. Instead, the case load is almost
strictly felonies with a large number of bank robberies. (Oregon
has more bank robberies than any other state in the nation per
capita.) The office also handles an inordinately large number of
habeas corpus petitions. Unlike most other districts, the court in
Oregon makes a discretionary assignment of counsel in most
habeas corpus cases where request for counsel is made.
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DisTrRICT OF NEVADA

The Federal Defender Office for the District of Nevada opened
on January 28, 1974 with Kenneth C. Corey being appointed as
Federal Defender. In 1980, Daniel Markoff replaced Corey as
Federal Defender. Markoff had been an assistant in the office since
1975. The Nevada Federal Defender has its chief office in Las Vegas
and a branch office staffed by one attorney in Reno. Due to the
presence in Nevada of legalized gambling, the office gets a large
number of counterfeiting, fraud, and bank robbery cases.

In 1987, Markoff argued and won a case before the United States
Supreme Court that challenged on Eighth and Fourteenth
Amendment grounds Nevada's mandatory death penalty for
persons who commit murder while serving a sentence of death or
life in prison without possibility of parole. The office also brought
a civil suit, with permission of the Administrative Office,
attacking the conditions of the local county jail in which many
federal prisoners were incarcerated while awaiting trial. As a result
of that suit, the jail was closed and a new $50 million jail facility
was constructed.’?

WESTERN DISTRICT OF WASHINGTON

The Federal Defender Office for the Western District of
Washington was established in early 1975 with the appointment of
Irwin H. Schwartz as Federal Defender. The office began operating
full-time in May of 1975. Irwin Schwartz resigned in 1982 and
Thomas Hillier, who had started at the office with Schwartz in
1975 as an assistant, became the second Federal Defender for the
Western District of Washington.

The newest federal defender office in the Ninth Circuit was
opened in Alaska in the Spring of 1986. Although located in the
District of Alaska, the office was opened as a “branch” to the
Federal Defender Office for the Western District of Washington
and is under Hillier's direction. The Alaska branch office is
probably the most unique aspect of the Western District of
Washington Office. The “branch” is located 1,500 miles away and

¢ Sumner v. Shuman, 483 U S. 66, 107 8. Ct. 2716, 97 LEA.2d 56 {19871

10 Like many other offices, Nevada has its own set of interesting employees. One
in particular is investigator Jack Ruggles who authored the book Thicker Than
Thieves about his days as a Los Angeles policeman and the graft and crime that
occurred among crooked policemen in Los Angeles in the 1940s. The book was
adapted as a made-for-television movie in 1987 entitled “Shakedown on the
Sunset Strip.”
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covers the largest district in the United States.!! The geography of
Alaska results in the office having a unique set of problems and
challenges. The court sits in Fairbanks and Anchorage, making it
difficult for lawyers to cover cases when the court is sitting in
both places at once. Investigation is time consuming and
sometimes dangerous. Lawyers and staff are frequently called to
the bush to meet with clients or witnesses. More often than not
this means hopping a small aircraft or mail plane to a small village
that has neither an airport nor a hotel. Staff are often put up in
local high schools or stay with families and, after conducting
business, wait for the next plane out. Sometimes this can take up
to a week, depending upon the weather. The travel budget for
Alaska is enormous. The cases out of Alaska are also unique. Few
other places in the country ever get cases where a defendant is
charged with killing polar bears.

DistriIcT OF Hawal

Last but far from least, the Federal Defender Office for the
District of Hawaii was opened in July of 1982, with the
appointment of Michael R. Levine as Federal Defender. Although
Hawaii has a wide diversity of federal cases ranging from drunk
driving on a military base to $40 million fraud and embezzlement
schemes, many of Hawaii’s cases involve crimes on military bases,
drugs, and immigration offenses. The Hawaii office has also been
quite successful in federal habeas corpus cases.!?

The true independence of a Federal Defender Office, as
discussed by Professor Oaks in his original report to Congress, was
tested quite graphically in Hawaii when Federal Defender Levine,
while representing Ronald Rewald in 1985, was ordered to show
cause why he should not be held in contempt by Chief Judge
Harold Fong. Rewald was charged with running a $20 million
“ponzi scheme.” In his defense, Rewald claimed, in part, that he was
a front for the CIA which was using his company to funnel money
to CIA agents and projects throughout the world. Levine and his
assistant, Brian Tamanaha, who had just passed the bar and was
trying his first case, were both charged by Judge Fong with four
counts of contempt. The chief contempt allegation stemmed from

U This point is disputed by the District of Hawaii, which claims to be the largest
district, extending many thousands of miles into the Pacific to include Palmyra
Island as well as Kwajalein Atoll where there is a government missile range. It
seems the dispute over which district is largest depends upon whether one argues
in terms of sea miles or land miles.

12See, e.g., laea v. Sunn, 800 F2d 861 (9th Cir. 1986}; Jennings v. Oku, 677 FSupp.
1061 {D. Hawaii 1988}
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a bizarre fact scenario in which Levine had reason to believe that a
retired CIA agent testifying for the government was not who he
claimed he was. Judge Fong denied Levine's request for
handwriting exemplars from the witness to prove identity saying
that he did not want to get involved in the issue. Levine instructed
his investigator to serve the witness with a subpoena as he left the
stand and to ask him if he would sign his name to the subpoena to
acknowledge receipt. When the prosecution discovered that this
occurred, it moved to have Levine held in contempt for violating
the court’s order, Judge Fong did so and issued an order to show
cause why Levine should not be held in contempt for violating the
spirit of his order to not get involved.

Rewald was ultimately convicted. The contempt trial of Levine
and Tamanaha was set to begin on the day of Rewald's sentencing,
The very prosecutor who had been prosecuting Rewald, and who
was sent from Washington, D.C. for that purpose, was appointed by
the court to prosecute Levine and Tamanaha. The Honorable
Marilyn H. Patel of the United States District Court for the
Northern District of California came to Hawaii to try the case.
Judge Patel dismissed the contempt charges out-of-hand on the
defense’s motion before the evidentiary part of the trial even
began.

Despite this battle between the federal defender and Chief Judge
Fong, and despite the Chief Judge’s and the U.S. Attorney's
vigorous opposition to Levine's reappointment, Levine was
nevertheless reappointed by an en banc vote of the Court of
Appeals for the Ninth Circuit when his four-year term expired in
1986. Although it is not the result that one would expect, the
federal defender in Hawaii succeeded in maintaining more
independence than the independent community defender that had
been established in Oregon.
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CONCLUSION

The only districts in the Ninth Circuit that do not have federal
defender organizations are the Eastern District of Washington,
Idaho, Montana, Guam, and the Northern Mariana Islands. Due to
sparse populations, many of these districts do not have a sufficient
case load to qualify for the establishment of a federal defender
organization. The District of the Northern Mariana Islands, in fact,
has yet to prosecute a federal indigent criminal defendant.

During the fiscal year that ended September 30, 1987 the federal
defender organizations in the Ninth Circuit opened 15,139 new
cases in addition to those cases that had already been opened and
remained active. Federal Defenders of San Diego, Inc. opened 7,681
of these cases, meaning that that office handles nearly half of all
the cases opened in the Ninth Circuit. [Of course, it must be
remembered that the number is deceiving due to the volume of
immigration-related and petty offense cases that are charged and
resolved on a rapid basis in San Diego.) Nationwide, during the
same period of time, federal defender organizations opened a total
of 33,412 new cases. Nearly one-half of the federal defender cases
in the country, therefore, arise in the Ninth Circuit. Truly one of
the ways in which the history of the Ninth Circuit differs from
that of the rest of the country is the role that it has played in
establishing model defense offices and implementing active, well-
organized, federal defender organizations under the 1970 law.
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Judge James H. Beatty, “the federal presence in Idaho” from 1889 to 1907.
{Idaho Historical Society}



THE FEDERAL COURT
IN IDAHO, 1889-1907:
THE APPOINTMENT AND TENURE
OF JAMES H. BEATTY, IDAHO'S FIRST
FEDERAL DISTRICT COURT JUDGE

BY MONIQUE C. LILLARD

In 1882, James H. Beatty, a man from the Ohio Valley
with a law degree, a meticulous writing style, a dedication to the
political and legislative process, and an elegantly trimmed goatee,
walked into Hailey, Idaho, a boom town exploding with miners,
drinkers, gamblers, and prostitutes. He came seeking personal
glory and high political office, reaching for such titles as “Governor”
and “Senator.” He became a federal judge. A review of Beatty's life’s
work reveals that he, along with others, did earn the title of
“Civilizer” Beatty applied East Coast traditions of jurisprudence,
legislation, and parliamentary rules of order to tame the Wild
West, and moved the business and legal order of the Gem State
into the twentieth century. As a federal judge, Beatty was among
the first to lay down rules defining water rights and mining claims.
He wrestled with the problems of pollution, and refereed culture
clashes among whites, Indians, Chinese, Mormons, labor agitators,
capitalists, farmers, and industrialists. His life and work embody
the transitions between East and West, territory and state, the
nineteenth and twentieth centuries, and primeval nature and
man-imposed rules of land use.

Monigque C. Lillard is an associate professor at the University of
Idaho College of Law. The author wishes to thank Judith Austin of
the Idaho State Historical Society, Glenda Longstreet of the United
States District Court for the District of Idaho, Professor Dennis
Colson and Professor Kenneth Gallant of the University of Idaho
College of Law, and Mark Lee for their assistance in preparing this
article, as well as the College of Law for its research funding.
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James Beatty was the federal judicial presence in Idaho from
1889 to 1907. His judicial career paralleled the transition of Idaho
from territory to state. He sat on the federal bench as a justice of
the territorial supreme court from 1889 to 1890, the last year of
that court’s existence. When the new state of Idaho was created in
1890, Beatty became the first federal district court judge for the
District of Idaho. Beatty's life embodied that of the educated man
who moved west, and his decisions guided the court into the
mainstream of the Western legal tradition.

IDAHO'S TERRITORIAL DAYS

Elias D. Pierce's discovery of gold in 1860 in the center of the
region now known as Idaho touched off a population influx into
the area such that by 1863 nearly 35,000 immigrants had arrived.!
The region was then part of the Washington Territory, but the
population rush had by 1863 created such intolerable sectional
divisions that Washington’s territorial politicians prevailed upon
Congress to consider the creation of a new territory. Congress
patched together pieces of various existing territories, including a
large portion of Washington Territory and parcels left over from
the Dakota Territory [now the states of Montana and Wyoming|,
and in 1863 passed the Organic Act creating a territory called
Idaho. By 1864 Idaho Territory had very nearly assumed the
boundaries now associated with the state.?

By 1863 federal lawmakers were well used to creating new
territories, and since the creation of Wisconsin in 1836 had been
using the same formula for territorial organization.? The standard
Organic Act created a system of government whereby people were
governed on federal, territorial, and local levels, with federal control
being the strongest. The relationship of the territorial citizen to
Washington, D.C,, analogous to that between a colonist and an
imperial power, was remarkably undemocratic and underrepre-
sentative. “There seemed to be no logic in a contradictory federal

t"Census of 1863," Reference Series No. 129 {Boise: [daho Historical Society,
1964}, cited in Ronald H. Limbaugh, Rocky Mountain Carpetbaggers: Idaho's
Territorial Governors 1863-1890 {Moscow, 1D, 1982) 15 [hereinafter cited as

Limbaugh, Rocky Mountain Carpetbaggers|.

2In 1868 a small parcel to the southeast was annexed.

3 The Wisconsin Organic Act was the model for the Organic Acts of lowa,
Oregon, Minnesota, New Mexico, Utah, Washington, Nebraska, Colorade,
Nevada, Dakota, Arizona, Idaho, Montana, Wyoming, Alaska, Oklahoma, and
Hawaii. William Wirt Blume and Elizabeth Gaspar Brown, "Territorial Courts
and Law: Unifying Factors in the Development of American Legal Institutions,”
61 Michigan Law Review 39,477 et seq. (1962).
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policy which on one hand encouraged western settlement and on
the other punished settlers by denying them the full rights of
citizenship.”

The president of the United States appointed territorial
governors and other territorial executives. The people of the
territory elected the territorial legislature, but that body was
not nearly as autonomous as its counterpart in a sovereign state.
Congress had the power to determine the length of the legislative
sessions, the number of legislative members, and, most importantly,
had absolute veto power over territorial legislation.’ Only one man
in Washington, D.C. spoke as the representative voice of the citizens
of a territory. That individual was the delegate to Congress, who
was elected by popular vote within each territory. Since this
delegate had no vote in Congress, he could at most express the
point of view of the citizens.6

Territorial residents had no control over the selection of the
federal officials who had extensive power over them. They could
not even vote in the national election for president, a disenfran-
chisement many felt keenly because most of them had recently
come from established states. Earl Pomeroy, the first territorial
scholar of substance, has stated, “Citizens resented the territorial
status not only because thev were Westerners, but also because
recently they had been Easterners.”

Idaho's Organic Act provided that the president appoint three
justices, one designated chief justice, for four-yvear terms.® The
territory was divided into three judicial districts. Each justice sat
as trial court judge for a given district.? The three justices, sitting
en banc as the territorial supreme court, heard appeals from the
trial courts. This meant that the very judge who rendered a trial

4 Limbaugh, Rocky Mountain Carpetbaggers, supra note 1 at 82.
1bid. at 9.

¢ Limbaugh's detailed work, Rocky Mountain Carpetbaggers, supra note 1, gives
the full flavor of the politics of the era, and the conflicts among the appointed
officials and the citizens of the state,

? Earl S. Pomeroy, The Territories and the United States 1861-1890: Studies in
Colonial Administration {Seattle, 1969} 106 {hereinafter cited as Pomeroy,
Territories).

8 The short tenure of the territorial judges, contrasted with the life tenure of
other federal judges, might have been useful when the president had appointed an
incompetent judge, but certainly ensured that every man on the bench had
functioned actively in partisan politics within the last four years. Presidents
often removed judges for reasons of political expediency or in order to punish or
reward, which led to charges that the territorial judges were “puppets of the
executive.” Note, “Removal of Territorial Judges,” 24 American Law Review 308,
310 {1890).

¢ The territorial trial courts were referred to as “district courts.” This
nomenclature has remained with the state trial courts in the former territories.
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court decision would sit on the appeal of that decision. This was a
sore spot with the citizens of the territory, ' and a flaw in the
fundamental fairness of the system. The United States Supreme
Court heard appeals from the territorial supreme court if they
involved more than $1000 or a federal question.!!

The territorial legislature had little control over the territorial
court. At first the legislature paid over one-half of the justices’
salaries. Thomas Donaldson, an early Idaho lawyer, notes that the
judges were at the mercy of the legislature, and not much love was
lost between the Democratic legislature and the Republican
judges. In 1871, however, the legislature lost all leverage it may
have had when, through dislike of a certain chief justice, it reduced
its portion of the judges’ salary to zero.!2 The judges were then
poorer, but also freed from economic pressure to decide as the
territorial legislature wished.

The territorial legislature did have control over lesser courts,
including the justice courts and the probate courts. To relieve
congestion in the territorial courts and to strengthen local control
of the judicial process, the legislature attempted, with varying
degrees of success, to expand the jurisdiction of the justice and
probate courts.!3

The territorial court on which Beatty was destined to sit
exercised chancery as well as common law jurisdiction.’* The
court’s jurisdiction covered what would now be within the
province of a state court, as well as all federal matters which arose
in the territories. The written opinions issued by the territorial
supreme court are reported in the first volumes of the Idaho
Reports and form part of the body of Idaho state law.!5

EARLY IDAHO JURISPRUDENCE

Idaho jurisprudence got off to a unique and rocky start. Over the
years, Congress had carved new territories out of previously existing
territories. In order to bridge the gap over the time before the

10 Arizona had a system identical to Idaho's, and at one point the Supreme Court
of Arizona was popularly referred to as the “Supreme Court of Affirmance.”
Pomeroy, Territories, supra note 7 at 52-53.

1 Blume and Brown, “Territorial Courts and Law,” supra note 3 at 77.
12 Thomas Corwin Donaldson, Idaho of Yesterday (Caldwell, ID, 1941} 185-87,

13 For a detailed discussion of this effort, sce John Albert Goettsche, “The ldaho
Territorial Supreme Court on Conflicts in Law Before 1874” (Unpublished M.A.
thesis, Washington State University, 1961).

1 Erwin C. Surrency, History of the Federal Courts (New York, 1987} 352-53;
Organic Act of March 3, sec. 9, 12 Stat. 808 {1863).

!5 See supra note 9.
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citizens of a new territory could elect a legislature to enact laws,
Congress provided for the continuation of the earlier territory's
laws. This procedure could not be used for Idaho, however, because
Idaho's boundaries encompassed land from various existing
territories, each with its own laws. Congress neglected to make
specific provision for which earlier territory’s laws should be in
effect before the Idaho territorial legislature could convene.,

Early in Idaho's legal history the first territorial supreme court
determined that no law was in force during those first few months
of the territory’s existence.!6 As a result, an accused murderer went
free and several convicts were released. Historian Ronald Limbaugh
notes that the national government could have and should have
stepped in to settle the issue in a less embarrassing wayv.'” The
Idaho territorial legislature did meet promptly after the territory
was created, and drafted some statutory law based on the code of
California. This was recodified in 1887 — with the help of James
H. Beatty — and formed the basis for Idaho’s state law.

John Guice has studied the territorial courts in the neighboring
states of Wyoming, Colorado, and Montana, whose territorial
histories parallel Idaho's both chronologically and geographically.!®
He has found that almost all of the territorial justices, especially
in the early vears, were accused of some impropriety, a conclusion
which is supported by Limbaugh's tales of complaints and
squabbles. These accusations, both accurate and inaccurate, may
have been more of an indictment of the system of territorial
administration than of the character and ability of the judges.

The territorial justices were young' and underpaid.?® The
Reconstruction era appointment system was rife with political
intrigues and personal spats; the Grant administration in particular
is best remembered for its rank spoils system. Also, as Limbaugh
highlights, the citizens of the Rocky Mountain territories were
bitterly opposed to the appointment of out-of-state officials.
"Home Rule” was the cry of the day, but in the first twelve years
of Idaho's territorial history only two territorial residents were
appointed to the territorial bench.® This is perhaps not too

16 people v. Williams, 1 Idaho 85 {1866).

17 Limbaugh, Rocky Mountain Carpetbaggers, supra note | at 32-33.

# John D.W. Guice, The Rocky Mountain Bench: The Territorial Supreme Courts
of Colorado, Montana and Wyoming, 1861-1890 INew Haven, 1972} 78-80
|hereinafter cited as Guice, Rocky Mountain Bench].

12 Ibid. at 79.

21bid. at 38, et seq.

2 James H. Hawley, ed,, History of Idaho, The Gem of the Mountains, 4 vols.
{Chicago, 1920} i: 587-88.
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surprising since no white man had been “at home” in the brand
new territories for very long, except for an occasional fur trapper
Or missionary.

Injured pride and party rivalries were not the only sources
of the settlers’ objection to out-of-state appointments. The most
frequent complaints against territorial judges arose from their
absence from the district? when the budding new territory needed
prompt resolution of business, water, and mining cases. These
absences would have been shortened or avoided had appointments
been made from within. Some of the judges appointed from the
East considered the territorial service “as an exile, a political and
physical Siberia."2 Others viewed the service as a valuable stepping
stone to other federal positions, to which they were quick to jump.
Still others had misjudged the Rocky Mountain West and soon
tired of the harshness of the rugged country. All of this led to a
high turnover in judges, which caused further delays and increased
the residents’ irritation.

The settlers were also in the ironic position of resenting the
amount of control exercised over them from Washington, D.C,,
while at the same time feeling neglected by the nation’s capital
2,300 miles away. With the exception of the Department of the
Treasury, whose obligation to keep the books balanced mandated
reasonably close fiscal supervision, the departments of state,
interior, and justice engaged in what Limbaugh has called "benign
neglect” of the Rocky Mountain territories.? The territories had
problems which seemed foreign in the District of Columbia, and
territorial political brouhahas seemed far removed from Washington
politics. The tangled and overlapping jurisdictions of the executive
departments which were charged with overseeing the territories,
and the severe travel and communication problems of nineteenth-
century America,® hampered the efficacy of the meager advice and
guidance offered by the federal government.

2 Surrency, History of the Federal Courts, supra note 14 at 351,

2 Pomeroy, Territories, supra note 7 at 64.

2 Limbaugh, Rocky Mountain Carpetbaggers, supra note 1 at 9-10; Pomeroy sums
up the situation by saying, "Control was ineffective rather than either tyrannical
or generously moderate.” Pomeroy, Territories, supra note 7 at 106,

15 Dubois recollects that in 1886 mail facilities still were in “wretched condition,”
but the national administration gave no recognition to the problem. Fred T-
Dubois, The Making of a State {Louis J. Clements, ed,, Rexburg, 1971} 136.
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EARLY JUDICIAL DECISIONS IN THE IDAHO TERRITORY

When statehood for Idaho was imminent, ten members of the
state constitutional committee drafted an address to the people to
persuade them to support statehood. Listed as the “most intolerable
evil” of their territorial status was the judicial system, including
the “changing and shifting nature” of judicial decisions, the lack of
precedent, the turnover in judges, the insufficient number of judges,
and the unavailability of true appellate review because the trial
judge reviewed his own decisions,?

Despite Pomeroy's blanket disparagement of the territorial
judicial system as “one of the weakest parts of the territorial
institution,"” the territorial judges were not all bad and corrupt.
Some anecdotal stories tell of lamentable judging,® but a review
of the early reported decisions of the Idaho territorial court show

2 William L McConnell, Early History of Idaho {Caldwell, 1D, 1913} 378.
¥ Pomeroy, Territories, supra note 7 at 54, 61.

2 James H. Hawley, an early Idaho lawyer, tells of one of the first court sessions
held in Idaho after long delays: “{ The] learned judge . . ., so the legend goes,
without explanation, comment or reasons given, proceeded to decide the legal
questions involved in the various cases by overruling the demurrer in the first
case argued and sustaining it in the second; . .. and, with absolute impartiality,
alternately so continued until all were disposed of. The members of the bar were
in consternation, as no enlightenment had been vouchsafed them as to the mooted
legal questions involved by the decision rendered. E. D. Holbrook, who afterwards
represented the territory in congress for two terms and who was then one of the
most prominent members of the bar, rose to his feet and stated to the court that,
at the request of all of the lawyers present, he would respectfully ask the court to
give the reason prompting him to make his rulings upon the several demurrers in
order that the attorneys could have the benefit of such reasons in preparing their
amended pleadings and in the future conduct of the cases. The learned judge
immediately responded, 'Mr. Holbrook, if you think a man can be appointed from
one of the eastern states, come out here and serve as a judge in Idaho on a salary
of $3,000 a vear, payable in greenbacks worth forty cents on the dollar, and give
reasons for everything he does, you are mightily [sic] mistaken.” James H. Hawley,
“The Judiciary and Bar,” in Hiram T. French, History of Idaho, A Narrative Account
of Its Historical Progress, Its People and Its Principal Interest, 3 vols. {Chicago,
1914} 1: 510-11.

Donaldson tells how a miner came in to Boise in 1870 announcing a gold strike
in Loon Creek {about 80 miles northeast of Boise). A judge of the supreme bench
immediately asked Donaldson, then district court clerk, to get him continuances
of the case on the trial docket. “Thanks! Can't wait! Lord knows I'm losing time.”
And with that the judge scrambled off toward Loon Creek on a “forlorn, spavined
white horse the size of an elephant, and disappeared in a cloud of dust, belaboring
the animal, coattails flying, harness flapping and jigging like mad." Donaldson
finishes the anecdote with the dry observation that the only person to make
money on that particular strike was a woman who broke an arm due to the
tortious behavior of a stagecoach driver. Donaldson, ldaho of Yesterday, supra
note 12 at 29-30.
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that most of the judges wrote reasonable, conscientious decisions.

Teaching lawyers the proper practice of law took much of
the first territorial judges’ time and effort. Again and again they
explained that an appeal must be perfected before it could be
heard, that an indictment must be complete. Procedural rules were
strictly enforced, although where the appeal of 2 man sentenced
to death for murder was regrettably ill-presented, with no bill of
exceptions or certified or authenticated presentation of the record,
the justices noted, “Upon this state of facts we should be fully
warranted in dismissing the appeal, but considering the importance
of the case, we have thought it proper to examine the record.”? The
court found no error and the judgment was affirmed.

The federal territorial judges have accurately been called
“civilizers,” not only bringing the common law west of the
Mississippi and teaching the procedural skills necessary to a court
system, but also overseeing elections®! and setting bar standards.
The arrival of the courts also gradually quelled the vigilante
movements which had arisen to deal with crime. William T, Stoll,
a lawyer in northern Idaho in the 1880s and 1890s, lamented the
passing of the vigilantes' strict control over common criminals.
With the passing of what he termed the “old order,” he once felt
so threatened by the friends of a criminal defendant that he was
obliged to make his closing arguments for the prosecution with
“two heavy Colts” sitting on the table 32 Even if the courts were
occasionally less effective than the vigilantes, certainly their
procedures were more in keeping with the American
constitutional system.

The enforcement of contracts, and the enunciation of new rules
tailored for the American West regarding water rights and mining,
established a jurisprudence which set in motion and then oiled the
gears of the Western economy.?? The decisions of the territorial
justices reshaped the common law, as developed in the East, to fit
the climate, terrain, politics, and social realities of the West. Settlers

2 Pegple v. O'Conner, 1 Idaho 759 {1880},
% Guice, Rocky Mountain Bench, supra note 18 at 137 et seq.

# Several cases in the first volume of the Idaho Reports were actions in quo
warranto to oust officials because they were improperly elected. See, e.g., Peaple
v. Lindsay, 1 1daho 394 {1871}, where two men claimed the office of Ada County
sheriff. Donaldson, Idaho of Yesterday, supra note 12 at 211-13 provides some
background to this controversy which involved the first three black votes ever
cast in Idaho.

# William T. Stoll, Silver Strike: The True Story of Silver Mining in the Coeur
d'Alenes [Boston, 1932} 164-68.

3 Guice, Rocky Mountain Bench, supra note 18, concludes at 113: "In this light,
the judiciary might be the real heroes of the period.” Guice's words ring equally
true in Idaho as in the neighboring states he studies.
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Agriculturalists demanded the prompt resolution of water rights claims.
Threshing near Moscow, Idaho, ca. 1900. {Idaho Historical Society)

could not reap fruitful harvests from the arid land without prompt
determination of water rights; miners could not dig bullion out of
laden veins without prompt resolution of mining claims; sawyers
could not fell the mighty trees in the coniferous mountains
without prompt definition of public land uses. While this natural
resource economy boomed and busted, Protestant Easterners
confronted the seemingly incompatible cultures of Mormons,
Indians, and Chinese. Society demanded prompt legal resolution
of the inevitable conflicts among the people of the Idaho Territory.

The quality and complexity of Idaho's territorial court’s
decisions improved with time. By the 1880s the territorial bar had
learned its lessons in court practice and a new influx of college-
educated men had come to practice as lawvers in the state. The
federal executive had begun to exercise more care in the selection
of judges. After the spoils system of appointments reached its peak
under Ulysses S. Grant, the Hayes, Cleveland, and Harrison admin-
istrations took some pride in appointing qualified men of good
moral character.

By the late 1880s Idaho was no longer a dusty outpost of
sagebrush camps and gold booms, Sophisticated capitalist
organization, permanent population bases, completed rail and
telegraph connections, settled laws, and the pervasive ethic of
“progress” had synergized to ripen the young green territory.
Residents began to champ for the badge of maturity: statehood.

3 John F MacLane, A Sagebrush Lawyer [New York, 1953] 21.
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BEATTY'S APPOINTMENT AS CHIEF JUSTICE
OF THE TERRITORIAL SUPREME COURT

By April of 1889, amid the swirl of statehood activity, it had
become apparent that Chief Justice Hugh W. Wier was going to be
removed from the territorial bench. Wier had fallen into political
disfavor in Alturas County, a hub of territory-wide political power
in central-southern Idaho. In order to dissipate this power, the
territorial legislature had divided Alturas County, flush with
money from a silver and lead strike a decade earlier, into Logan and
Elmore Counties. The resulting political, governmental, and fiscal
fracas was to plague Idaho politics, state and federal courts,® and
to some extent the federal appointment process, for years to come.

Citizens of Hailey, Idaho, the population center and political
stronghold of Alturas County, were opposed to the division of the
county, fearing the diminution of their property values and their
political power at Boise. When they challenged in court the act of
the territorial legislature dividing the counties, Chief Justice Wier
opined that the legislative act was valid, and that the county could
properly be divided.2

Shortly after this decision, members of the Hailey bar, which
included many of the most powerful politicians in Idaho, began
agitating for Wier's removal. They charged that he had been absent
from court, causing cases to pile up for over two years, and that he
had appointed his son as deputy clerk, in violation of a federal anti-
nepotism statute. Justice Weir replied that his unpopular decision
was the catalyst for his removal 3" Although Weir's opponents
asserted that the newly-elected Republican president, Benjamin
Harrison, was removing all the Democratic appointments of his
predecessor, Grover Cleveland, Justice Charles H. Barry, a Democrat
who had dissented from Justice Wier's opinion on the county
division, was not removed. President Harrison ultimately removed
Wier, over bitter protests. It was to Chief Justice Wier's seat that
James H. Beatty was appointed in 1889.

* The issue of which county was responsible for the former Alturas County’s
bonds was still being litigated in federal court in 1898. Robertson v. Blaine
County, 85F 735 (C.C.D. 1d. 18981

3 Burkhart v. Reed, 2 1daho 503, 22 P. 1 [1889).

¥ Wier wrote Attorney General Miller on April 11, 1889: “If I had decided the
cases in their favor, they would have applauded me with as much enthusiasm as
Shylock did Portia in the Merchant of Venice, when he exclaimed, 'O noble judge!
O wise and upright judge!” This letter appears in the Records Relating to the
Appointment of Federal Judges, Attorneys, and Marshals for the Territory and
State of Idaho, 1861-1893. National Archives, Seattle Branch, Record Group 60,
Microfilm M681, Rolls 1-9 {hereinafter cited as Records].
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Born in 1836 in Fairfield County, Ohio, of "old Revolutionary
stock,"® Beatty graduated in law from Ohio Wesleyan University
in 1856, then fought in the Fourth lowa Battery during the Civil
War. His military experience took him to Missouri, where he settled
when the war was over. After seven years in Missouri as the
registrar in bankruptcy, he moved to Utah to be Assistant US.
Attorney, quickly becoming a strong anti-Mormon. In 1882, ten
years after he had moved to Utah, he went to Idaho, and settled in
the newly prosperous town of Hailey in Alturas County.

Beatty had been a political man throughout his life, In
Missouri he had served as a member of the Republican State
Central Committee and had used his political savvy to gain
appointment as Assistant U.S. Attorney in Utah. After his arrival
in Idaho in 1882, Beatty entered the Idaho political scene, where he
served in the fourteenth territorial legislature in 1886-87. In the
spring of 1889 he was strongly in the running for the appointment
to the territorial governorship of Idaho. Influential politicians and
newspapers, including the powerful secretary of the interior
endorsed him.# Ultimately, President Harrison appointed George
Shoup to the position, and Beatty wrote of suffering the “depression
of the defeat of [his} first political aspiration."* Someone — it is not
clear who — then suggested Beatty for appointment to the
territorial supreme court.

The appointment process began with the submission of a
candidate’s name. The candidate himself then wrote to the US.
attorney general, William A. Miller, indicating his interest and
including letters of recommendation. Other letters, both favorable
and unfavorable, were then sent in to the attorney general's office.
Some of these resulted from coordinated political efforts either for
or against the candidate. Others were earnest pleas from individuals
acting alone urging appointment or rejection. The attorney general
then passed the compiled correspondence and his accompanying
recommendations on to the president, who made the final
appointment.

In his correspondence with the attorney general, Beatty did not
seem immediately enthusiastic about campaigning hard for the
appointment. He agreed to have his name placed in the running,
but declined to travel in August heat to Washington, D.C. to fight
for the appointment.# As the contest grew more heated, Beatty did
write and cable to clear his name from criticism, although even

» Los Angeles Times, October 22, 19271, 7,

¥ Dubois, The Making of a State, supra note 25 at 167,

¥ Records, supra note 37. Beatty to Attorney General, April 1, 1889,
4 Ibid, Beatty to Attorney General, August 14, 1889,
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then he pointed out that he was not making exertions for the
appointment,*

Perhaps Beatty's excitement over the prospect of the
appointment was limited not only because he was demoralized
over losing the governorship, but also because his attention was
diverted elsewhere. During that summer of 1889 he spent much of
his time actively participating in the Idaho constitutional conven-
tion, which had been convened in July 4, 1889 in anticipation of
statehood. Beatty served as chair of the committee on election and
rights of suffrage, and as a member of the committees on the
judiciary, municipal corporations, revision and enrollment, and
rules. One member of the convention recollected fifty years later
that Beatty “was a stickler for plain, understandable language and
Iwas] dubbed the school master of the convention. Beatty's gift
for plain, understandable prose was to stay with him throughout
his tenure on the federal courts of Idaho.

The appointment letters* reveal that the leaders of the powerful
political “ring” from Hailey* actively opposed Beatty although the
ring, like Beatty, was Republican. Ring members worked hand in
hand with Fred T. Dubois, a leading Republican and Idaho Delegate
to Congress, thereby the “chief dispenser of territorial spoils."4

It is not clear what Beatty had done to so anger Dubois and
his friends. One newspaper reported that in the prior year “no man
did more toward piling up the majorities” for Dubois’ election as
delegate.#” Yet many of the contemporary writings make reference
to Beatty's vitriolic attacks on Dubois. In Dubois’ autobiography
Dubois claims to have been “a devoted friend” to Beatty “at all
times,"* and to have met Beatty's appointment as chief justice
with “great delight and with most cordial approval and endorse-
ment,"® but the attorney general's letter file makes clear that
Dubois did all he could to work against Beatty’s appointment.

42 1bid. Beatty to Attorney General, March 24, 1889.
43 The Idaho Statesman, July 2, 1939, 8.

4 These appointment records, primarily handwritten, are currently available
only on microfilm, See supra note 37.

45 Milton Kelly, a former territorial supreme court justice, and powerful
Repubucan political journalist and editor of the ldaho Statesman, described

the so-called Hailey Ring as “as corrupt a gang as the Tweed ring in New York.”
Records, supra note 37. Telegram from John S. Gray, future Idaho state senator, to
Attorney General, April 20, 1889, describing the editorial in the Idaho Statesman.
# Limbaugh, Rocky Mountain Carpetbaggers, supra note | at 7.

+ Wood River Times, January 14, 1889,

# Dubois, The Making of a State, supra note 25 at 167.

# Ibid. at 168.
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Idaho politician and author Fred T. Dubois, 1890. {Idaho Historical Society)

On Beatty's side were other influential people, including
prominent Republicans from Alturas County and the Republican
Central Committee. In addition, Beatty ably marshalled letters on
his own behalf from pastors in Utah, Missouri, and Idaho, lawyers
from other states, members of county bars across the Idaho
Territory,5¢ a former chief justice of Idaho, and various U.S. congress-
men and senators who had supported him for governor.

% Certain county bars also presented resolutions against Beatty. The candidacy
of another Alturas County Republican lawyer, John R. Harris, complicated the
scene. He had been the mainline Republican choice before Beatty was considered
for the job. Some lawyers already committed to him did not wish to switch to
Beatty, although they might have endorsed Beatty at the beginning. Records,
supra note 37, Arthur Brown, lawyer, ta Attorney General, May 23, 1889; Sec also,
1.5. Waters, District Attorney of Alturas County, to Attorney General, May 17,
1889, Some lawyers and other citizens endorsed Beatty after Harris had been
eliminated from the race.
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To the eyes of a late-twentieth century, litigation-conscious
lawyer, the letters opposing Beatty and other contenders are
shockingly, brutally straightforward in their criticisms. Ironically,
the law of defamation has been softened in the latter part of this
century, as First Amendment concerns and the desire to protect
speech and discussion about public figures and matters of public
interest have overridden worry over the damage to a person’s
character ensuing from the utterance of unflattering falsehoods.
Although truth has always been a defense, today the omnipresent
specter of a lawsuit has a chilling effect on all but the most
provable charges. The nineteenth-century law of libel and slander
evidently gave these men no pause as they pursued their political
vendettas. For instance, an opponent of John H. Harris, Beatty's
chief competitor, wrote of Harris:

[He is] the laziest man I ever saw and spends much of his time
frequenting saloons. He drinks, plays cards, is noisy, turbulent,
swears, is an Infidel, and one of the most thoroughly unpopular
men who ever lived in this city. He has the reputation of a
gambler and a man who seldom pays his bills. I regard him as
an unreliable man. I think that out of the entire bar of Idaho
Territory the selection of John H. Harris for this office the
worst that could be made 5!

Another example of the vitriolic tone of the era came from one
of Beatty's supporters denouncing Dubois:

I know that our famous Delegate in Congress is a man who
enjoys himself better in a brothel than in a Sunday School and
the Saloon and Gambling room is more congenial to his
enjoyment than the House of God 5

Attorney General Miller may have been particularly receptive
to these references to temperance and religion. The Wood River
Times, while praising him as an able lawyer of the highest
integrity, thought him “rather too religious a man to be in the
Cabinet, as he seems to think that to be a good Presbyterian is
ample qualification for any office to which an applicant aspires.”s

The political combatants of the era pulled no punches, but could
not be called honest fighters either, for they engaged in hyperbole,
selective truth, and, certainly on some occasions, outright false-
hoods. Opponents declared that “no lawyer in the state supports

51 Ibid. Declaration of L. Young, Mavor of Bellevue, May 3, 1889,
52 Ibid. Waters to Attorney General, November 10, 1890.
33 Wood River Times, May 18, 1889,
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Beatty,” yet petitions, resolutions, and letters from numerous
county bars and law firms appear in Beatty's support. At one point
Beatty's opponents sent an anti-Beatty telegram to Washington,
and took the liberty of signing the telegram with the names of the
men who were in fact supporters of Beatty’s; indignant protests
were hastily lodged.

Unfortunately, most of the letters critical of Beatty and others
were not sufficiently specific to satisfy either the historian of 1989
or the candidates of 1889. Several letters from Beatty and other
candidates beg the attorney general to let them know what specific
charges had been levied against them so that they could respond
with equal specificity. A historian can only agree with them,
while hungering for the details of the political or personal fuss.
Apart from a few general allegations of “lack of legal ability" the
criticisms of the candidates did not address what one would hope
would be the primary concern of those appointing a supreme court
judge: legal reasoning or lawyering skill.5

What swung President Harrison to Beatty’s side? Currently
available records allow for only conjecture. Beatty’s chief contender,
Harris, was apparently knocked out of the race because of the
stories about his debauched drinking and atheism.5” Beatty was a
good Presbyterian, and even his enemies cast no aspersions on his
personal morality. It may well also be that the judgeship was
awarded to Beatty as consolation for having lost the governorship.

On November 21, 1889, Beatty was commissioned as chief
justice of the Idaho territorial supreme court. He thus began his
eighteen year judicial career by presiding over the last year of that
court’s existence.

4 Records, supra note 37. See, e.g., Waters to Attorney General, May 17, 1889; V.
Bierbower, Deputy District Attorney, to Attorney General, November 11, 1889,

55 Ibid. Beatty deplored the “cowardly, mean, secret assault against me — an
insinuation, without being a charge of evil” Beatty to Attorney General,
November 5, 1889.

5 Surrency says that it was not until the administration of Theodore Roosevelt
that consideration was given to a candidate's jurisprudential qualifications.
Until then, the primary consideration was loyalty to the party in power. Erwin C,
Surrency, “Federal District Court Judges and the History of Their Courts,”

40 FER.D. 139, 150 {1967},

57 Harris, not surprisingly, denied the charges, saying that he took a drink only
“now and then” and that the purveyors of such stories were actually those who
favored Wier's retention because of Wier's view on the county division. "Not
daring to assail my integrity and knowing the earnest and laudable desire of this
Administration to place only sober and upright persons in positions of trust, they
selected the charge of drunkenness as the most likely to effect their end, not that
they believed it true but as some of them indiscreetly expressed it 'any thing is
fair in War” Records, supra note 37. Harris to Attorney General, June 11, 1889,
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BEATTY'S TERRITORIAL COURT DECISIONS

Justice Beatty's reported decisions during his brief tenure on the
territorial court addressed water rights, % Mormonism,® mining
claims ® attachments,®! commercial paper? unlawful fishing 6
and, true to the pulp novelist’s image of the Wild West, a criminal
prosecution against the madam of a brothel.*

Beatty’s deepest imprint on the jurisprudence of Idaho and the
West may be Drake v. Earhart, a water law decision.> There Justice
Beatty was faced with conflicting claims to the water in Quigley
Gulch. Plaintiff Drake and others had arrived in 1879 and taken
possession of land at the mouth of the stream running through the
gulch, and had posted notice indicating that they had appropriated
all of the water in the stream. Several years later Earhart and others
purchased lands up the gulch from Drake’s property, and began to
use the water which flowed through their land. Drake and his
friends sued to stop Earhart from using the water. The one earlier
Idaho water rights case® had established that “the first appropriation
of water for a useful or beneficial purpose gives the better right
thereto; and when the right is once vested, unless abandoned, it
must be protected and upheld.”s” This was in keeping with the
Western tradition concerning both mining and water claims: the
rights of the first person to find the ore or use the water are honored
against all second-comers.

Remaining open was the very question Beatty now faced: Would
the rights of this prior appropriator be upheld even if the subsequent
appropriator had riparian status? Under the laws of many states, a
riparian owner's rights would have been superior; thus Earhart and
his associates would have been entitled to use the water from the
stream flowing through their property.

5 Drake v. FEarhart, 2 1daho 750, 23 P. 541 [1890).

5 Chamberlain v. Woodin, 2 Idaho 642, 23 P. 177 {1890); Territory v. Evans, 2 Idaho
651,23 P 116 {(1890).

8 Burke v. McDonald, 2 1daho 679, 33 P. 49 {1890); Gilpin v. Sierra Nevada
Consolidated Mining Co., 2 Idaho 696, 23 P. 547, 1014 {1890},

& Martin v. Atchison, 2 Idaho 624, 33 P. 47 (1890); Fury v. White, 2 Idaho 662, 23 .
535 [1890); Barnett v. Kinney, 2 Idaho 740, 23 P. 922, 24 P. 624 {1890).

¢ Murphy v. Bartsch, 2 Idaho 636, 23 P. 82 [1890].

8 Territory v. Neilson, 2 Tdaho 614, 23 P. 537 (1890}, Territory v. Evans, 2 Idaho
658,23 P 115 {1890).

s Territory v. Bowen, 2 Idaho 640, 23 P. 82 {1890,

% Drake v. Earhart, 2 Idaho 750, 23 . 541 {1890).

¢ Malad Valley Irrigation Co. v. Campbell, 2 1daho 411, 18 . 52 [1888).
¢ Thid. at 414.



WINTER/SPRING 1989 JaMEs H. BEATTY 51

Beatty, purporting to follow settled Western law or, as he put it,
the decisions of courts “between Mexico and the British possessions,
and from the shores of the Pacific to the eastern slope of the Rocky
Mountains,"® decided, “the maxim, First in time, first in right,’
should be considered the settled law here."® He noted that the
doctrine was necessary to, and had become the custom in, the arid
areas of the West. “This did not mean that the first appropriator
could take all he pleased, but what he actually needed, and could
properly use without waste.””®

Beatty understood the importance of the appropriation doctrine
to the economic development and public peace of the West. In
view of the large distances between rivers and streams, if only
riparian owners had the right to water, vast areas would go
undeveloped. Beatty wrote, “Instead of attempting to divide |[the
little water there was available] among all, thus making it
unprofitable to any, or instead of applying the common-law
riparian doctrine, to which they had been accustomed, [the new
inhabitants of the West] disregarded the traditions of the past, and
established as the only rule suitable to their situation that of prior
appropriation.””! A modern analyst has noted that the system
promoted investment and action. “Prior appropriation said in
effect: Come West, take up land and water, and they shall be yours.
Thus the national (as well as regional} goals of settlement and
development of the West were served [and continue to be served)
by the appropriation system.”?

In this 1890 opinion Beatty was able to affirm the importance
of priority of appropriation, which he feared had been unduly
weakened at the Idaho constitutional convention a year before. At
the convention the delegates had wished to adopt the appropriation
doctrine but also to install a “beneficial use” hierarchy of allocation
whereby domestic use of water would take priority over agricultural
uses, which in turn had priority over manufacturing uses. Beatty
had argued that the two doctrines were incompatible and would
lead to economic instability. “I put the question to any of you, who
of you would invest your money in establishing any large manu-

¢ 2 Jdaho at 753. Actually, water law in California depends on a complex

dual system, involving both riparian and appropriation doctrines. Oregon and
Washington did not adopt the appropriation system until the early part of the
twentieth century.

 Ihid.

6 Ibid at 754,

7t Ihid.

72 Charles |. Meyers, A Historical and Functional Analysis of the Appropriation
System {U.S. Dept. of Commerce, National Water Commission, National
Technical Information Service, 1976).
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facturing establishment when you know that the water that you
desire to use in running that establishment may at any time be
taken away from you by either of these two other interests, that is,
the agriculturalists, or for domestic use?'73

Beatty’s decision in Drake did not conflict with the Idaho
constitution, for the issue of the hierarchy of use had not arisen
in the case, nor, for that matter, did the constitution have any legal
effect in the territory. Drake's emphasis on the rights of the first
appropriator has continued as good law in the state of Idaho.

Two of Beatty's territorial cases were particularly Idahoan, for
they dealt with the tensions created by the sizable Mormon
minority in the territory. In Chamberlain v. Woodin,’* the loser
contested an election for sheriff in the precinet of Rexburg, a
Mormon stronghold in southern Idaho. The crux of the case was
that in order to vote in the territories, electors, besides having
certain qualifications, could not be members of any “organization
which teaches its adherents to commit the crime of bigamy or
polygamy.” Not accidentally, the Mormon Church at that time was
just such an organization. The effect was that Mormons were not
permitted to vote in the territory. A large group of Mormons in
Rexburg attempted to solve this problem by withdrawing from the
Church two weeks before the election. Justice Beatty, with the
support of his two brethren on the territorial bench, did not
believe that the Mormons' withdrawal was in good faith and hence
found that they were not entitled to vote. Beatty's stated basis for
this finding was that the men had all acted together on the same
day, “most likely in counsel with their leader” and,

[w}hile claiming they had acted in good faith, most of them
admitted they still wore their “endowment garments.” The
general explanation of this was, they would wear them until
they wore out, but one explained, “they will wear never out.”’s

Beatty concluded:

Should it prove true that they acted in good faith, we will
much regret our present doubt. Gladly would we see them
in the enjoyment of all the rights accorded to American
citizenship, but only through voluntary allegiance to the
government, and full obedience to all its laws.”

31 W. Hart, ed., Proceedings and Debates of the Constitutional Convention of
Idaho 1889, 2 vols. [Caldwell, ID, 1912 i: 1118.

" Chamberlain v. Woodin, 2 Idaho 642, 23 P. 177 (1890},
7% Ibid. at 650.
76 Thid.
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This decision reflected the strong anti-Mormon bias of the
men in political power in Idaho during this period. The Idaho
constitutional delegates worked hard to disenfranchise the
Mormons. During the debates Beatty said to his fellow delegates,
“Now I believe you all agree with us and want every Mormon
disenfranchised,” but urged that Mormon disenfranchisement be
left in the hands of the legislature, because statutes would be more
flexible than the constitution:

We know they change their brand from time to time. It makes
no difference what law we enact, they will change their brand;
they will make some change in their organization so as to
meet the laws we may enact and hence I was anxious, for one,
to leave this power absolutely in the control of the legislature.””

The Mormon problem surfaces in the very next case in the
Idaho Reports, where Justice Beatty discusses the difficulty of
jury selection from the election rolls when those belonging to
the Mormon Church were not “electors.”8 In concluding that a
Mormon juror should have been excluded, Beatty wrote:

It is, unfortunately, true that in some counties such a large
proportion of the people belong to said “organization” that
juries cannot be selected from the mass of the people, and
courts may at times find it even inconvenient to procure
them. [Nevertheless| we think the legislature meant to
exclude from jury service those belonging to the so-called
“Mormon church.” By section 501 they are distinctly enjoined
from "holding any position or office of honor, trust or profit.”
[...] We are justified in supposing the lawmaker took notice of
the generally admitted fact that the members of that church
are more obedient to its teachings, which are antagonistic to
the laws of the land, than to the latter”

* ES *

That this conclusion will lead to inconvenience in some
localities may be true, but we cannot change what seems to
be a positive and clear statute. If there is any need of change,
we respectfully refer it to the legislative department 8

7 Debates, supra note 73, at 967. The constitutional delegates did not agree with
Beatty's suggested method of depriving Mormons of the vote. Instead they wrote
the disenfranchisement into the constitution itself.

s Territory v. Evans, 2 Idaho 651, 23 P. 116 {1890},

7 Ibid. at 654. This decision did not result in the reversal of the conviction of the
defendant/appellant because the statute did not allow an exception to an order
overruling a challenge to a juror for general cause. Ibid. at 655-56.

0 Ibid. at 655.
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THE CREATION Or THE U.S. DISTRICT COURT FOR IDAHO

The goal of all of the territories was to achieve statehood,
and between 1889 and 1912 ten were successful. Although some
territories were obliged to struggle for years, Idaho achieved
statehood in July of 1890 with astonishingly little difficulty,
probably because Republicans in Congress and in the Harrison
administration desired the admission of a Republican state.

With the creation of the new state, Congress dissolved the
territorial court. While Idaho established a state court system,
Washington lawmakers undertook the task of placing the new
jurisdiction within the federal system.

The United States Constitution allows Congress to establish
“inferior” federal courts, which include all courts other than the
Supreme Court. The first Congress attended to the matter at
once, drafting and passing the first Judiciary Act in 1789. That act
established the basic federal court system as we know it today,
despite subsequent adjustments in jurisdiction, structure, and
nomenclature,

The biggest difference between the earlier structure and the
modern system is that in 1789 Congress created two trial courts —
the district court and the circuit court. The latter circuit court —
which has not been in existence since 1911 — should not be
confused with the circuit court of appeals which was created in
1891 and still exists today. A single trial judge presided over the
district court, whereas the circuit court was designed to be held by
a panel of three judges, including two Supreme Court justices and
a district court judge. Very soon the circuit court was allowed to
be held by a single judge, and as early as 1808 Justice Marshall
approved the practice of having a district court judge preside over
the circuit court.®! In 1869 the separate office of circuit judge was
created to relieve the congestion in the courts. Then the circuit
court could be held by one of three people: a Supreme Court
justice, a district court judge, or a circuit court judge. As might
be expected, it was the exception for a Supreme Court justice to
preside, although each was obliged to do so every two years. In
reality, the district court judge performed most of the work of the
circuit courts,®?

From the beginning, the geographical boundary of the state in
which the district court sat defined the geographical boundary of
the district court. The geographical area of the circuit court, on the
other hand, originally covered several states, as does that of the
circuit court of appeals today.

8t Pollard and Pickett v. Dwight, 8 U.S. {4 Cranch} 421 {1808).
82 Surrency, History of the Federal Courts, supra note 14 at 32, 45-47,
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By 1890 a district court judge presided over both the district
court and the circuit court for the portion of the circuit within his
state.® The records and minutes of the two courts, however, were
kept scrupulously separate, and an action brought in the wrong
court was summarily dismissed, even though the properly
brought case would have been heard before the same judge in
the same courtroom.

The subject matter jurisdiction of the circuit court and the
district court varied over the years, but by 1890 the district court
had jurisdiction over crimes if the punishment was not more than
a $100 fine or six months in jail; civil cases involving admiralty,
seizures or trade; and land seizures under federal statutes. The
district court and the circuit court had concurrent jurisdiction
over tort actions brought by an alien, and matters involving U.S.
treaties and suits where the federal government was a party. The
circuit court was the primary federal trial court, havingjurisdiction
over appeals from the district court, civil suits brought by citizens
from diverse states where the matter in controversy was over $500,
and civil and criminal matters involving federal statutes, except
federal crimes on the high seas.®

As this federal system was already well established by 1890
when Idaho became a state, there was no discussion over whether
a district should be created for Idaho or what its geographical
boundaries should be. Rather, Congress routinely created the
District of Idaho and placed it within the Ninth Circuit.

The result was that even as Congress abolished the three federal
offices of territorial justice, it created a new federal position, that
of United States District Judge for the District of Idaho. The
person who filled that job would have life tenure to preside over
the district and the circuit courts for the new state. By the fall of
1890, applications from politically hungry Idahoans had begun
to pour into Washington. On October 1, 1890, James Beatty tele-
graphed the secretary of the interior, “Please ask my appointment
as U.S. Judge for Idaho.

Appointment to the federal district court followed the same
procedure as appointment to the territorial supreme court. In
1890-91, when Beatty was being considered for appointment to the

 The larger circuit, however, continued to exist, and occasionally a circuit judge
would sit with the district court judge. For instance, in the first session of the
Circuit Court for the District of Idaho, Judge Sawyer sat with Judge Beatty, and
authored two opinions.

8 See, e.g., Jones v. Vane, unpublished opinion, District Court, November 15, 1906
{Opinion Book 1881-1911),

# Surrency, History of the Federal Courts, supra note 14 at 15.
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federal district court bench, William A. Miller was still attorney
general and Benjamin Harrison was still the president. It must
have been with a sense of deja vu that they reviewed several of
the same candidates and saw similar conflicts between the same
Republican factions as they had only one vear before when Beatty
had been up for the territorial court seat.

Assay Ottice, Boise City, Idaho, ca. 1890. {Idaho Historical Society]

BEATTY'S APPOINTMENT

Beatty’s appointment to the district court bench was even
more hotly and vehemently contested than his appointment to the
territorial bench. Over the intervening year he had added fire to
the opposition of his old enemies, and incurred the wrath of more
mainstream Republicans.

In 1890-91, four U.S. senators were elected from Idaho. The first
Idaho state legislature met on December 18, 1890 in joint session
and elected George Shoup to the U.S. Senate for the term ending
March 4, 1895. William McConnell, of northern Idaho, was elected
for the term ending March 4, 1891 — only three months hence.
Fred Dubois was elected to a full six-year term as McConnell's
successor. All three were Republicans, as would be expected from
a Republican-controlled legislature.
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William Claggett, also a Republican, argued that Dubois’
election had been procedurally incorrect. Claggett had Dubois’
election declared invalid, and himself elected — with correct
procedure — in February of 1891. His success was short-lived,
however, as the U.S. Senate itself was obliged to vote to determine
which man was entitled to sit, and declared that Dubois was
legally elected and had the valid claim to the seat. Beatty publicly
supported Claggett during this fight, obviously alienating Dubois
and a large part of the core of the Republican party which was
angered because the Claggett forces combined with the Democrats
to attempt to unseat Dubois.%

Beatty’s conduct at and after the 1890 Idaho State Republican
Convention further fanned his opposition. This was the first
convention in the brand new state, and the Republicans were
anticipating starting off the state with a Republican majority.
Dubois was particularly impressed with the importance of the
convention. He later asserted, “[1] hope 1 may be pardoned for
saying that I absolutely controlled it."¥” Imagine his anger if the
story, gleaned from a statement hostile to Beatty were true, that
Beatty disagreed with the choice of Lyttleton Price as a candidate
for representative in the state legislature, walked out of the conven-
tion in disgust, then actively campaigned against Price, his fellow
Republican, during the election. Although Price won the election,
he was also Beatty's primary opposition for the federal judgeship.

Due to these and perhaps other transgressions, Beatty was
opposed by all members of the Idaho delegation to Washington,
and by many influential Idaho Republicans, including all three
members of the Idaho supreme court, who did not hesitate to write
their protests on official supreme court stationery.®®

Again the thrust of the criticism by Beatty’s opponents went
more toward his politics than his legal abilities. Again and again,

% Hawley, History of Idaho, The Gem of the Mountains, supra note 21 at i 224;
See also, The Sun, February 13, 1891, relating that McConnell opposed Beatty
because “he had been a traitor to his party by bringing about the election of Mr.
Claggett as a Senator by illegal methods and with the aid of Democratic votes.”
See also Washington Post, February 1, 1890. Records, supra note 37. Beatty to
Harrison, February 3, 1890; William H{ —[lelagite {illegible] to Attorney General,
January 9, 1891, saying that the reason all three senators were backing Price was
that Price engineered a trading of votes by which they got elected. The writer
goes on to say that this vote trading was a felony. This story is contradicted by
the Wood River News-Miner of February 27, 1891, which states that Beatty had
no connection with the Claggett/Dubois contest.

7 Dubois, The Making of a State, supra note 25 at 181,

% Records, supra note 37. Sworn affidavit of W.S. Mack, a Hailey merchant,
October 27, 1890, sent to Attorney General.

 Thid. Sullivan, Huston, Morgan to Shoup, October 27, 1891.
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his opponents cited his disloyalty to the Republican party as a
reason the president could not and should not appoint him. “His
appointment as a U.S. Judge would seem like placing a rovalty on
party disloyalty® There were also references to his “venomous”
personal style and use of character assassination — the pots
calling the kettle black?

Dubois was so incensed at the possibility of Beatty's
appointment that in one telegram he made the seemingly impolitic
remark to the very men who had chosen Beatty for chief justice
that Beatty’s appointment to the territorial bench was “against
protest of best men in Idaho and without endorsement of any
respectable attorney.™!

The one reference to Beatty’s conduct during his brief tenure
on the territorial court questioned his deciding a case on which he
might have had a conflict of interest. Beatty, who was much feistier
in his campaign and self-defense than he had been when running
for chief justice, defended himself by explaining that he had been
an attorney in a non-related but similar action, so he had suggested
withdrawing from the case. The other judge and counsel found this
unnecessary. After the other judges had debated and had been
unable to agree, Beatty took a position and cast the deciding vote.
He had not considered himself disqualified, but would have pre-
ferred not to have decided the matter. In retrospect, he regretted
having made a decision in the case.®?

One specific personal charge was lodged against Beatty. A New
York lawyer named Hyndman charged that on the night before the
inauguration of President Harrison,

Mr. Jas. H. Beatty and another gentleman “picked up” a couple
of strumpets in front of the Ebbitt House, and tramped around
in the rain hunting a place. He never had seen either of them
before. Mr. Beatty spent an hour or two in Solari’s drinking
with the girls, in a private room up stairs, next door to Willard’s,
and the end of the escapade was most ridiculous on Beatty.

He was a candidate for Governor of Idaho then 93

%0 Ibid. Unsigned telegram to Attorney General, January 17, 1891.
?! Ibid. Telegram from Dubois to Harrison, September 29, 1890.

92 Beatty’s version of what happened is corroborated by his words in the reported
opinion. His one paragraph concurrence states: “Having been of counsel between
the same above-named parties in a cause, in the same lower court, but with a
different attaching creditor, I desired to take no part herein further than to sit at
the hearing. I have not participated with my associates in the discussion, but,
they having reached opposite conclusions, the disagreeable duty rests upon me of
breaking the deadlock, which, in following my convictions and what seems to me
the weight of authority, I do, by concurring in the able opinion of Mr. Justice
Sweet.” Barnett v. Kinney, 2 Idaho 740, 747, supra note 61.

% Records, supra note 37. Hyndman to Harrison, January 31, 1891.
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Beatty's reply to the charges was in Washington within two
weeks. Beatty said that it was Hyndman who was the “other
gentleman,” that Hyndman introduced him to two ladies who
seemed entirely respectable, and that he himself had one drink,
“what I do not remember, but nothing I would hesitate to drink at
any time with any lady.” After the one drink, Beatty left, feeling
rather uncomfortable®* The drink lasted one-quarter hour, and the
entire episode took no more than one-half to three-quarters of an
hour. He never saw the two women again.®

The attorney general, in forwarding Beatty’s reply to the U.S.
Senate committee, included the comment, “from what I know of all
the circumstances surrounding this case, [ believe it speaks the
truth.”s

The historical records available today do not make it easy to
determine why President Harrison chose Beatty for appointment.”’
Even Beatty recognized that the president had had to fly in the face
of some strong opposition, writing, “As I was so bitterly opposed
by both Senators I almost wonder you did not conclude there was
enough wrong in me to be left to my fate.”® Various possible
explanations for the president’s choice emerge.

Beatty's chief competitor, Lyttleton Price, had one sordid episode
in his past, to which even Senator Dubois admitted in his endorse-
ment of Price: at one point Price, abandoned by his wife, openly
took up with “Cara,” an unmarried woman of ill repute. Although
Dubois said the episode lasted only a few weeks, Price’s opponents
seized on the affair and linked it to other stories of debauchery®”
Also, one lengthy and earnest letter from the owner of the Red
Elephant Mines tells of double dealing by Price as a lawyer, making
him appear at best negligent and at worst fraudulent.'® No responses

91 Dubois reports that Beatty was one of the few teetotalers among the Idaho
politician-lawyers at the time. Dubois, The Making of a State, supra note 25 at 99.
This abstinence from drink — and perhaps an accompanying holier-than-thou
prissiness — may be the origin of the uncomplimentary nickname given Beatty
of "Aunt Nancy.” See Wood River News-Miner, June 28, 1889,

9 Records, supra note 37. Beatty to Attorney General, February 12, 1891,
9 Thid. Attorney General to Hon. George Edmonds, U.S. Senate, February 20, 1891.

97 The difficulty of making such an appointment was summed up by Idaho
governor Norman Willey in a letter to Senator Shoup on January 23, 1892.
Writing of filling a vacancy on the state supreme bench, he said, "Our Idaho
lawyers are generally either too large or too small for the position.”

9 Records, supra note 37, Beatty to Harrison and Attorney General, February 9,
1891.

9 One of Price’s primary opponents reported: “He is such a notorious male
prostitute that he is frequently called by his fellow townsmen “The Town Bull”
Ibid. Waters to Attorney General, November 25, 1890.

1 Ihid. G.V. Bryan to Attorney General, January 3, 1891,
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from Price appear in the attorney general's records. Several
contemporary newspaper accounts report that the president would
not nominate Price “on account of certain charges filed against
him which seem to be of a purely domestic nature,"0! evidently

a reference to the Cara episode.

Another explanation for Beatty's appointment appears in
Dubois’ recollections. Dubois, who admits that he opposed Beatty
for the district court position, says that he had no objection to
Beatty's moral character or his ability as a lawyer, that Beatty was
an "honorable, conscientious gentleman,” but that he was a politician
“and not of very high order. He will be in politics while he is on the
bench. He cannot help himself."9? Dubois’ surprise and displeasure
at this seems misplaced in view of the insouciance with which
many men of the day moved blithely back and forth between the
legislative chambers and the judicial bench. Lyttleton Price,
Dubois’ candidate, had been elected to the state legislature; Willis
Sweet, the first U.S. congressman from Idaho and a member of the
Idaho delegation headed by Dubois, had one year earlier sat with
Beatty on the territorial court.

Nevertheless, according to Dubois, he and Shoup defeated
Beatty's nomination, so that finally Attorney General Miller
decided to send in the name of someone else. Dubois does not tell
us who this was, but the man was so objectionable that Dubois,
Price, and others decided that they could not submit to the other
appointment, so, fully aware of Beatty’s weaknesses, they allowed
him to be confirmed.'®

The New York Herald of the day presents yet another version
of what happened: Harrison appointed Beatty to punish Senators
Shoup and McConnell for voting against the Force Bill “which
Mr. Harrison loved with all his soul.”1® The Force Bill provided for
soldiers to monitor elections in the South to ensure the counting
of the black vote. Dubois opposed the bill because “[his| sympathies
were all with the southern people.”1% The Herald conjectured:

So apparently {President Harrison] regards with undying
malevolence every republican who voted against it, and as

10 Lewiston Teller, January 29, 1891; Moscow Mirror, January 23, 1891.

0 Correspondence in 1906 between Beatty and Idaho State Supreme Court
Justice James F Ailshie indicates that Beatty did remain politically active and
coveted the party’s nomination for US. senator. He was never on the ballot in
a statewide primary or general election. Ailshie Materials, Northwest/Day
Collection, University of Idaho Library, Moscow.

103 Dubois, The Making of a State, supra note 25 at 190-91.

04 New York Herald, February 2, 1891,

108 Dubois, The Making of a State, supra note 25 at 189.
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these two Idaho men were particularly conspicuous that way
they were the first to get their punishment, good and strong.

According to the Herald, a few days after the Force Bill vote, the
entire Idaho delegation, including the senators and Congressman
Sweet, recommended Price for the judgeship. While usually if the
delegatlon agreed on someone he was appointed, this time the
president received the delegation “with more than his usual
frigidity,” and refused to appoint Price. According to the Herald
article, the delegation then tried Sweet himself for the nomination, ¢
then Idaho State Supreme Court Justice Sullivan, and finally
another Idaho lawyer, Texas Angel.'9” Finally, the Herald concluded,
the president announced that he would give the place to none of
the men recommended for it. Certainly, by February 7 1891, the
Idaho state attorney general, a Republican, was cabling Dubois,
“For Heavens sake have some appointment made now. Either
Sullivan|,] Angel or any good man will do. It is the apparent want
of influence of Senators that is killing 168

The most straightforward explanation for Beatty’s appointment
to the federal bench is that the president and the attorney general
reviewed the correspondence in favor of Beatty and deemed him a
respectable choice. Judging from the records which remain, Beatty
received many more recommendations than any of his competitors.
Letters and petitions came in from citizen groups, clergy, lawyers
from Idaho and other states, delegates to the Republican conven-
tions in Idaho and other states, thirty-one out of the fifty-four
members of the Idaho legislature, members of the Idaho Republican
committee, a former member of the Idaho territorial supreme
court, and many local officials all over Idaho. Judge Beatty had sat
on the United States District Court in San Francisco when the
docket there became overcrowded, and over ten San Francisco law
firms endorsed him. Even some prominent Democrats wrote to
recommend his integrity.!®

For whatever reasons, President Harrison sent James H. Beatty's

106 This is contradicted by other contemporary accounts that Sweet declined
being placed in the running because he did not want to decrease the Republican
majority in the House. Weekly News-Miner of January 23, 1891 quoting Salt Lake
Herald of January 20, 1891,

107 Ibid. Texas Angel's name often appears in the attorney general’s files; he
was clearly a crony of Dubois. The Herald wrote that “despite his somewhat
unpropitious name [he} is a reputable lawyer and excellent gentleman, and not
a member of Buffalo Bill's troupe, as you might think.”

108 Records, supra note 37. Telegram from Roberts to Dubois, February 7, 1891,

109 Thid. James W. Reid, a Lewiston attorney and important Idaho politician, to
Attorney General, November 5, 1890; John Hailey, Territorial Delegate to 51st
Congress, to Attorney General, November 3, 1890.
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Downtown in Idaho’s capital city of Boise, looking south on 8th Street,
ca. 1895, {Idaho Historical Society)

name to the United States Senate in March of 1891. Beatty was
commissioned as federal judge for the District of Idaho on March 7,
1891, and immediately began holding court, although his appoint-
ment had not yet been confirmed by the Senate. Dubois did all he
could to prevent confirmation, including securing the aid of
Senator Farwell of Illinois to object to the confirmation without
giving a reason. This objection threw over the confirmation to the
next legislative session, and Beatty worked as federal judge
throughout the summer and fall of 1891 under constant and
understandable stress. In November, 1891, he wrote the attorney
general, “To perform onerous duties with an indefinite, but
constant feeling of unrest is burdensome, and I have now been
holding court here and in California, almost constantly since the
6th of April 110

By December of 1891, former Senator McConnell had
endorsed Beatty, saying he thought there was no opposition to his
appointment,'!! which perhaps indicates that