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Does Justice Kennedy intentionally
remember at least one fact about every
person he’s about to meet? It sure seems like
he does. A steady stream of strangers and
acquaintances pass through his days, typi-
cally a bit starstruck. Most are people he'll
never see again and has no need to impress.
Still, the Justice connects with each through
some commonality he’s already identified.
The fiancé of a clerk, here to tour the Supreme
Court, works at a law firm Kennedy knows well; the cousin of an admin-
istrative assistant hails from his home state of California; a visiting
scholar works with a professor the Justice once met. The effort puts
people at ease and allows a natural conversation to flow. It is a dis-
tinctive approach: earnest, thoughtful, and empathic, driven by a com-
mitment to civility and shared norms. And it bolsters the institutions
the Justice represents. It is, in other words, quintessentially Kennedy.

These traits are on full display in Life, Law & Liberty, a memoir
chronicling Kennedy’s half century on the bench and the youth that
brought him there. The memoir describes how the values instilled in
Kennedy's foundational years in California shaped his legal philoso-
phy and practice, and ultimately, affected some of the most influential
decisions of this generation. In this way, the book reflects on a life and
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legal legacy driven by Kennedy’s faith in institutions, commitment to
civil discourse, and dedication to shared norms. The vision serves as
a quiet but meaningful retort to modern democratic fractures, even as
the Justice’s memoir does not directly address these growing frissons.

Life, Law & Liberty advances this vision by painting a portrait of a
thoughtful and empathic man fully devoted to his family, his commu-
nity, and a job that he loves. To this end, it is interesting and enter-
taining to read about the rich and varied life that Justice Kennedy has
led. Peppering his memoir are amusing anecdotes, such as the time
the Justice brought the Internal Revenue Code to Fenway Park, hoping
to catch Ted William’s last game but not fall behind in his schoolwork,
only to find his aghast tax professor was sitting directly behind him
(49). 1t is also fascinating to learn how the Justice lost his eyesight for
three months due to surgical complications and, undeterred by this
long recovery period, still spent his days learning from audiobooks.
Notably, these listening sessions took place at his mother’s house; a
chief concern of the Justice during this time was preserving the peace
and comfort of his household for his wife and children (84).

The memoir's opening anecdotes help to set the stage for
Kennedy's childhood, one dominated by a warm and successful
family that prioritized civil involvement. His father, dedicated to his
family and deeply embedded in his Sacramento community, ran a
legal practice supporting local lawmakers and small businesses. His
mother, the first woman to win Sacramentan of the Year, cheerfully
managed the household while working hard to improve community
infrastructure and raise funds for the local children’s hospital (18-19).
His parents’ connections to powerful players in California translated
into a job for young Kennedy as a page for the state senate. In this role,
the future Justice reflected, with admiration, on the sincere and pas-
sionate policy debates being “expressed with respect for all,” no doubt
shaping his future commitments to civility in his own practice (23).
Throughout this narrative of his youth, the Justice explains how his
early exposure to law, politics, and oppression shaped his later views:
he was, for example, impressed with the outcome and rhetoric in Brown v.
Board of Education (31-31); deeply unsettled by the internment of a young
friend during World War II (11); and intrigued but also alienated by the
idea of civil disobedience as a tool for seeking change (78-79).

These early intuitions remained influential throughout Justice
Kennedy’s long and impactful career. And, of course, Kennedy’s family
connections and community ties would help to elevate him first to
the Ninth Circuit and later to the Supreme Court. There, Kennedy's
values and temperament translated into a jurist devoted to his institu-
tional role, even in the face of its many expectations and restrictions.
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Principal among the expectations that Kennedy held dear was an
unwavering commitment to ethics, which required him to avoid even
a hint of the appearance of impropriety. He describes how his wife,
having relocated across the country for his job at the Court, declined a
job with the Department of Education to preempt any accusations of
undue favor (153). He explains his own refusal to discuss cases outside
of chambers, even with his wife and other close family members. He
also notes his insistence on avoiding any sort of political conversa-
tion at dinner parties—a significant sacrifice, one would assume, for
this gregarious extrovert who so clearly revels in thoughtful discourse
(154). Tellingly, Kennedy devotes precious space in his narratives to
anecdotes surrounding his decision to recuse himself from cases
where his impartiality might possibly be questioned (122).

In the memoir, these longstanding ethical commitments show no
cracks. Even the FBI is enlisted in support: learning that agents have
been tasked with unearthing the intimate details of his life during the
nomination process, the Justice tells them they are “in for a boring few
hours” (145). On this front, by all accounts, the Justice is who he says
he is. The memoir reveals no skeletons in his closet, likely because no
skeletons exist.

Still, amid the Justice’s discussions of judicial ethics, Chekhov's
gun sits prominently on the mantle. Who, in the mid-2020s, can
consider these sorts of issues—the ethics of recusal, the propriety
of jurists getting involved in politics, the roles played by justices’
spouses—without thinking of the Supreme Court’s recent contro-
versies? On this point, Kennedy does take time to lament “modern,
fractious discourse,” explaining that members of the legal community
have a heightened responsibility to combat this downward trend and
conduct themselves with “discipline, moderation, and restraint” (261).
Here, the discussion is a bit pointed. But while this gun commands
attention throughout the book, it never goes off. Even when the Jus-
tice’s discussions are most evocative of contemporary challenges to
the Supreme Court and the nation more broadly, Kennedy does not
make these connections explicit.

A comparable dynamic plays out in response to other qualities
that the Justice espouses and illustrates. The memoir convincingly
demonstrates that Kennedy’'s dedication to respectful discourse and
dissent, over many decades, has been as steadfast as his commitment
to ethics. He describes, for example, a “two-justice civility commit-
tee” he informally formed with Justice John Paul Stevens, in an effort
meant to temper the tone of his colleagues (264). Similar values are
on display in an anecdote regarding Kennedy's reconciliation with
Justice Antonin Scalia. Following a “rare personal attack” in Scalia’s
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sharp dissent to Obergefell v. Hodges, Kennedy was troubled by the frac-
ture in their relationship and hoped for reconciliation with the col-
league whom he so respected. Eventually, Scalia notes his regret; the
men hug, smile, and go back to work (226-227). This anecdote helps
to illustrate an idea central to Kennedy's approach and identity: that
ideological disagreement need not and should not metastasize into
institutional dysfunction.

The Justice’s longstanding commitment to thoughtful decision-
making is another throughline of the memoir. With admiration, the
Justice describes the “slow pace of justice” (118), characterizing the
deliberate pace as a feature, not a bug, of the judiciary. To illustrate,
he describes decades-long litigation over treaty-based fishing rights
in the Pacific Northwest (118), where “generations of judges” worked
together over time to develop an important and complicated body
of law (122). It is here, on the topic of judicial decisionmaking more
broadly, that Justice Kennedy comes closest to giving direct advice to
current and future jurists. Judges, he states, should set aside their own
personal and political ideologies, and they should “struggle against
deciding cases based on what seems popular” (125). In addition,
judges must translate this work into decisions that are accessible and
compelling to the public; a court must “strive” to show “principled
reasons for its rulings” (125).

While the Justice is discussing these virtues—relating to ethics,
respectful discourse, and thoughtful decisionmaking—one might
expect him to lament the state of unfolding affairs. But, as noted, what
does not appear in Life, Law & Liberty is explicit commentary on cur-
rent problems. Take, for example, the so-called shadow docket. This
approach has come to dominate Supreme Court decisionmaking in
recent years, and it stands in obvious contrast to Kennedy's com-
mitment to a slow and contemplative style of justice. But the Justice
does not address this newer trend. As for President Donald Trump,
he appears only once in the memoir. And this appearance is not in
conjunction with these discussions of ethics, civility, and thoughtful
decisionmaking. Instead Kennedy mentions the President in connec-
tion with a development the Justice identifies as a highlight of his
career: the decision to appoint Kennedy's former clerk, Brett Kavanaugh,
to succeed him (288).

Perhaps this reticence—this quiet refusal to discuss growing
dysfunction affecting American governance—reflects Kennedy's frus-
tration with recent developments at the Court, which has struggled
to handle challenging political tensions since Kennedy's departure.
Or perhaps it reflects his desire to center the people and attributes
he admires, rather than those he disagrees with, in his narrative.
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When writing majority opinions, after all, the Justice long ago adopted
a strategy of not acknowledging dissenting opinions directly. Instead,
he responds only to the substance of the arguments, hoping that this
approach will allow the majority opinion to stand on its own. It is also
possible, of course, that the Justice’'s diplomatic tone is meant to fur-
ther effectuate his longstanding commitment to restraint, civility, and
the slow process of justice.

Whatever the explanation, an important development affecting
Kennedy's own three-decade term on the Supreme Court—from 1988
through 2018—was a pronounced increase in the ideological polariza-
tion of lawmakers as well as the affective polarization of the general
public. Rather than leaning into this polarization, Kennedy sought out
compromise. Where possible, he identified areas of commonality in
an effort to bridge seemingly incompatible positions. As a result of
this approach, Kennedy served as a deciding vote in landmark deci-
sion after landmark decision, a role he shared with Justice Sandra Day
O’Connor until her retirement in 2006. All told, Kennedy voted with the
majority in close decisions 76 percent of the time over his career, far
more than most of the other justices he served with.!

Justice Kennedy's compromise-driven voting record was, in this
sense, profoundly impactful. And as substantiated by his memoir, it
consistently reflected earnest, thoughtful, and empathic decisionmak-
ing, driven by a commitment to institutionalism, civility, and shared
norms. What effect, if any, did the Justice’s insistence on this approach
have on the rise of polarization? Perhaps it helped to delay, at least
to some extent, its ascent, including with respect to its effect on the
Supreme Court itself?

These questions are empirical and, perhaps, impossible to answer.
What is clear, however, is that the Court has struggled in important
ways since Kennedy's retirement in 2018. Sharp criticisms now come
at the Court from all quarters, left and right, high and low. Among the
public, supportive views of the Supreme Court are near a historic nadir,
with half of Americans expressing an unfavorable opinion.2 Even within
the judiciary, infighting has emerged, with internal disputes emerging
in unprecedented ways into public view.
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Meanwhile, since Kennedy’s retirement, the Court continues to
overrule—whether explicitly or indirectly—decisions that had marked
some sort of compromise between competing ideological factions.
Take an opinion that Kennedy discusses at length in the memoir:
Planned Parenthood v. Casey. Kennedy coauthored Casey in 1992 in an
attempt to temper the profoundly controversial holding of Roe v. Wade
without overruling the case in either name or substance (228). In 2022,
of course, the Supreme Court struck it all down.

Despite the memoir’s failure to engage directly with these sorts
of developments, Kennedy provides the readers with stories—stories
that span five decades of judicial decisions and nearly ninety years of
judicious behavior. These stories combine to demonstrate how, in
many respects, Justice Kennedy's judicial temperament has been
impeccable. In this way, Life, Law & Liberty is a compelling read—one
that presents ethics, collegiality, and thoughtful decisionmaking as
essential to the effectiveness and legitimacy of the courts.

Still, lurking in the background of so many scenes, particularly
the more recent ones, is a foreshadowing of what is to come in later
acts—of what will confront the institutions to which Kennedy has
devoted his life. In the hope of providing the public with an accessible
and compelling narrative, the Justice appears to have decided it was
best to focus on the positive rather than confront and integrate these
concerns. What the effect of this sort of approach will be, with respect
to a figure who has had such an impact on American jurisprudence, is
not yet clear. Even outside of Life, Law & Liberty, these scenes are still
being written.
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