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CLIFTON MATHEWS:

A

REMEMBRANCE

JOHN J. MATHEWS

Editor's note: Clifton Mathews was appointed to the Ninth
Circuit bench from Arizona in 1935, took senior status in
1955, and continued to hear cases until his death in 1963.
John J. Mathews, his youngest son, retired from the trucking
and warehousingindustriesin 1989, and since then has
written extensively for newspapers and magazines. The
following memoir of his father is excerpted from John
Mathews' forthcoming book It Gets Late Really Early.

WE ARE WHAT WE MAKE OURSELVES

T

eblack-robed Louisiana Supreme Court

justices, arrayed behind the high bench in the cavernous old
Cabildo in New Orleans, knew that the slim young applicant
before them had seen little formal education, most of that in
one-room schoolhouses away in a hill parish against the
Arkansas border, not a day of it in law school. Yet they
couldn't help being impressed with his responding to the Civil
Code questions in better French than they usually heard
around the bayous. They had no way of knowing that, by
firelight and in the shade of southern pine, he had also taught
himself Latin and classical Greek, and that he could record
testimony in Pitman shorthand at the pace of normal speech.
When, at length, the oral examination was finished, the

John J. Mathews began his career as a journalist and then
entered the trucking and warehousing business. He is now
retired.
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judges excused him and signaled for the next candidate to be
sent in.
Waiting in an outer room of this building from which Spain
had once ruled this part of the New World, the applicant from
Union Parish had time to reflect on what this next hour would
mean: Grant of his petition would launch him into the world
of wits and intellect for which he was so gifted; denial would
send down a blank curtain. All he could know for certain was
that he would never return to the rural isolation and struggle
that had claimed his father's life, had left one of his brothers
dead before his teens, and had left one of his sisters deaf from a
high fever before school age.
One by one, the other petitioners filed back into the waiting
room, made small talk, and lapsed into silence. The air had
grown warm by the time the court's clerk entered, looked
around, and called out his name. The young man from Union
Parish rose, studying the white-haired clerk's face. The manila
envelope sparked his hopes, but before he could form the
question, he heard the answer. The words would remain with

Clifton Mathews was admitted to practice after examination by
Louisiana's Supreme Court in New Orleans' historic Cabildo.
(Courtesy of Louisiana State Museum)

WINTER/SPRING 1999

CLIFTON MATHEWS

3

him for almost sixty years: "Congratulations, Clifton!" My
father had passed the Louisiana bar.
On the northbound train, the jubilant farmboy-scholarlawyer, just turned twenty-four, could hardly wait to reach
Farmerville, the seat of Union Parish, where he had read law.
The town, boasting fewer than a thousand souls, was nonetheless the biggest community in which he had ever lived. The
familiar fields of corn and cotton now slipping past the train
window were about to become no more than a backdrop.
In Clifton's hands, the Picayune reported the Democrats'
search for a candidate who might turn the Rough Rider out of
the White House. In his borrowed briefcase, the ink was
hardly dry on his license to practice. In his bloodstream,
unsuspected, lurked a third item acquired in New Orleans: the
parasite Plasmodium vivax.
Among friends and family in Farmerville, Clifton shared a
small celebration and was invited to join the private practice
of Frederick Fauntleroy Preaus, the parish's best-known
lawyer, who also served part time as the district attorney. It
was a moment of high promise. The newly licensed advocate
was courting attorney Preaus' daughter Virginia-beautiful,
spirited, and nineteen. Secretly, they whispered of marriage.
Only days after Clifton's triumphant return home, however,
the vivax parasite announced itself, and he found himself
locked in the first battle of what would prove to be decades of
recurring warfare with malaria. That first engagement threatened to be the last-raging fevers and chills, pounding headache and vomiting. His doctor, one of two in the area, warned
friends and family against optimism. The patient sensed the
grim tidings being spread, and whispered, "Not yet. Virginia
and I have other plans."
As it turned out, malaria was not to be the only obstacle to
his marriage. His intended's mother, a strong-willed woman
whose energy and personality would later lead her grandchildren to call her "Mr. Muzz," objected when she sniffed out the
marriage plans. "Too young!" she growled. But her daughter,
herself amply endowed with self-assurance, reminded her that,
by the time of the wedding, she would be twenty years old;
that the objecting mother had, at the time of her own wedding, been only sixteen; and that the mother's mother had
entered matrimony at fifteen.
Almost a year after the first malaria attack, the proud young
lawyer was able to flash his radiant smile as he escorted his
bride up the aisle to the swelling sounds of the Baptist church
brass choir. Within months, the first addition to the family
was on the way-Halcyon days for the young couple. Then, in
a hot autumn, the malaria struck again, this time with even
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greater vehemence. Once more, as the symptoms worsened,
Dr. Taylor cautioned the mother-to-be to prepare for the worst.
Clifton suspected what was being said in the next room.
When Virginia came to his bedside, he reassured her, "Don't
believe them. I'm going to hold our baby in my arms." And he
did-that baby and, in time, others.
Clifton's legal experience kept pace with his family's
growth. By 1912, after eight years of law practice and seven
years of marriage, he and Virginia had two daughters, Isabel
and Olive, and a son, Fred, and his father-in-law was ready to
step down as district attorney. The young lawyer, already
working long hours, prepared to throw his hat into the ring.
Even the modest salary of the district attorney would be an
improvement in helping to sustain his growing family at a
time and place where legal fees were often paid in meat, milk,
eggs, produce, or labor.
But his election was not to be. While Theodore Roosevelt
and William Howard Taft and Woodrow Wilson were waging
their three-way struggle for the White House, the farm-town
lawyer began coughing up white phlegm specked with blood.
The family doctor soon confirmed that he had contracted
tuberculosis and told him that not only was his run for office
ended, so were his days in humid Farmerville. Bed rest and dry
climate were the only treatments known.
New Mexico, newly admitted to statehood, boasted the
Christianson Brothers Sanitarium, one of the nation's finest
for treating tuberculosis. "I'll be back," Clifton told the family
as he prepared to leave for the high, arid hillside in Silver City.
Of course, not many at home believed the brave words. "When
TB lays hold of a fella who's been run down by malaria, there's
not much chance," it was said. In church and among the little
frame houses around town, a long succession of prayers began.
On the three-day train ride west, Clifton occupied his mind
with other thoughts. Would his meager savings sustain his
family until he was well? How long would that be? When he
was discharged, could he hope to find clients in a place where
he was a total stranger? Could any lawyer whose study and
practice had been exclusively in the nation's only Code Civil
state possibly prevail in court over other attorneys whose
careers had been entirely in the common law? He never asked
himelf, "Will I get well?"
While undergoing "total bed rest" in New Mexico, and
incidentally committing to memory vast passages from
Homer, Virgil, Shakespeare, and other classics, Clifton began
to evaluate possible homesites in the region. Mining, cattleranching, and timber were all active local industries, but he
had only a passing acquaintance with the last and none with
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the others. As his condition improved, he was allowed to
refresh his typing skills on one of the sanitorium's two highframed Royals.
One afternoon, only seven months after the family had
waved its tearful good-byes, a deeply tanned stranger approached the cottage on Academy Street in Farmerville. "It
can't be him," murmured one of the girls. "He's wearing a blue
shirt." A telegram had told them to expect their father-the
Christianson brothers had pronounced his case "arrested"but, since he had first hung out his shingle, no one had ever
seen him in other than white broadcloth shirts. Yet the darkskinned stranger called out their names: "Isabel! Olive!" And
he bent down and scooped them up and hurried them, wriggling and gasping and laughing, into the house. Virginia hardly
recognized her once-wan husband.
The next day, Clifton gathered them all around a map of
New Mexico and pointed out a dot in the southeast quadrant.
"Roswell," he hold them, "is a prosperous farming and livestock center, beautiful country. High and dry. As soon as we
can get our things together, that's where we're going-to live."
He didn't tell them that this little speech had exhausted much
of his knowledge of their world-to-be.

Olive, Fred, and Isabel Mathews with their father astride a burro in
Roswell, New Mexico, 1913. (Courtesy of the author)
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MARCHING TO THE PROMISED LAND

Roswell was a new world indeed. Almost ten times the size
of Farmerville, it boasted a daily newspaper and a few paved
streets. Another first was that the family's house was served
by electricity. Downtown, the newcomer hung out his first
shingle as a sole practitioner: "Clifton Mathews, Lawyer."
With Clifton's tuberculosis arrested and the malaria attacks
subsiding, the Mathews family was finally beginning to feel
settled. On their ninth wedding anniversary, March 22, 1914,
less than two years after arriving in Roswell, Virginia presented Clifton with a second son, George. The family appeared
complete.
Then, in faraway Sarajevo, Archduke Ferdinand was assassinated. The world exploded into war. The shockwaves affected
many industries, including copper mining, and the mines in
neighboring Arizona boomed. Before long the senior partner of
Arizona's leading law firm visited Roswell to recruit Clifton
Mathews for his practice, headquartered in Bisbee, a minescarred copper center in the southeast corner of the state. For

some months Clifton resisted the flattering invitations; there
had been enough turns in his life already. But the blandishments continued, and as he approached his thirty-third birthday, he assented.
From this day forward, his difficulties would no longer be
small-town isolation or the specter of failing health. The new
challenge would be to succeed in the world of huge corporations, powerful politicians, and phalanxes of opposing attorneys trained at the country's leading law schools.
The first of these tests was not long in coming. The United
States had barely joined the other great powers in the World
War when the International Workers of the World struck the
Bisbee mine and smelter, shutting off the flow of copper. The
town fathers, including the mine owners and management,
reacted in a frenzy of patriotism and self-interest. Deputizing

all able-bodied, reliable people, they rounded up the Wobblies
and their sympathizers and shipped them by cattle car to an
army camp across the New Mexico line. This was more than
even the federal government, desperately trying to mobilize its

war effort, could abide. In short order, the Justice Department
tried the perpetrators of the roundup on civil rights charges.
Among the defendants facing fines and imprisonment were the
mine owners and managers, the largest clients of my father's
law firm.
The case did not go well. The federal district court found for
the prosecution. At lunch one day, my father overheard his

WINTER/SPRING 1999

CLIFTON MATHEWS

7

defeated colleagues discussing their strategy for an appeal, and
he offered the opinion that both prosecution and defense
theories about the case had been wrong from the outset. Before
sundown, Ralph Ellinwood, the firm's senior partner, demanded to hear Clifton's ideas. Then he promptly handed the
responsibility for the appeal to the embarrassed kibitzer.
Clifton's embarrassment was short lived. He prepared the
appeal and demolished the government's case before a threejudge appellate panel sitting in Tombstone. The convictions
were overturned. The stakes were raised, however, when the
U.S. attorney general persuaded the Supreme Court to hear the
case. Working with co-counsel Charles Evans Hughes, who
was between his term as an associate justice and his later term
as chief justice of the United States, my father prevailed. No
longer was Clifton Mathews considered a small-town lawyer.
The success presented the Ellinwood & Ross firm with a
problem, however. To bring in my father as a principal would
be an affront to all the other able associates who had served
the firm longer, so they helped him form a new partnership
with a highly regarded attorney in the Globe-Miami mining
district about two hundred miles north of Bisbee. There, in
1921, at Globe's Gila County Hospital, a short distance from
the Old Dominion smelter, I was born, Virginia and Clifton's
fifth child. My father regarded me as a replacement for their
first son Fred, who had succumbed to scarlet fever at the age
of four.
The plunge back into a two-man practice in another new
community was risky, but Clifton was soon named general
counsel for the Inspiration Consolidated Copper Company,
with vast operations in neighboring Miami. On the company's
behalf, Clifton began thirteen years of battling an array of
adversaries: government agencies, suppliers such as DuPont,
and behemoth competitors like Anaconda.
Another challenge arose. As the 1920s proceeded, Arizona
became locked in a fateful struggle with California, which
had negotiated treaties with other states to give it the lion's
share of water from the Colorado River. When Arizona began
to fear that its key water supply would be snatched away, the
state named Clifton as special assistant attorney general to
litigate the dispute up through the U.S. Supreme Court.
Arrayed against him were the money and legal talent of much
of the Southwest. Even his own client, in the person of the
Arizona governor, told him just to do his best, warning, "The
deck is stacked." But the Supreme Court rejected the stacked
deck and handed down a decision that not only set regional
water policy for decades to come, but thrust Clifton further
into the spotlight.

8
8

WESTERN LEGM,

XVLSI

His-roi y

N LLGAI HIs~1oRY

VOL. 12, No. 1

VoL. 12, No. 1

Clifton Mathews became general counsel for the Inspiration
Consolidated Copper Company in Miami, Arizona. (Courtesy of
Arizona Collection, Arizona State University Libraries)
The victory was gratifying. Still, the mines' prosperity

rested on a fragile base. Foreign copper was undercutting
domestic prices to the point where the Old Dominion operation in Globe was forced to cut back. It was becoming clear
that the Inspiration complex in neighboring Miami would
soon follow. Then came the 1929 stock market crash. The Old
Dominion closed altogether, and my father's client, Inspiration, could not be expected to hang on much longer. When
Clifton and his partner, Edward Rice, surveyed their alternatives, it appeared that their practice would soon shrink below
a level that would sustain the two of them.

Then, in spring 1933, newly elected president Franklin D.
Roosevelt named my father U.S. attorney for Arizona. The
appointment meant a pay cut of almost 80 percent and thrust
him into the midst of the corrupt and powerful Phoenix
establishment. Still, it was a chance to showcase his abilities
in a larger community, and he rather relished the prospect of
the David-and-Goliath situation.

Clifton immediately launched a typically high-profile,
Depression-era prosecution of racketeers who could buy local
immunity, but who had neglected to file income tax returns.
In little more than a year, the Phoenix mayor and his col-

leagues who had been prospering from contract kickbacks
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were cooling their heels in the federal penitentiary at McNeil
Island. It was the closest I ever came to seeing my father gloat.
Only two years after he became U.S. attorney, a letter
arrived on his desk typed on blue, gold, and white U.S. Senate
Judiciary Committee stationery:
Dear Clifton:
Yesterday, the Attorney General, Mr. Homer Still6
Cummings, asked me to come down to his office. There
he asked me whom, if I were the President, would I name
to fill the vacancy on the Ninth Circuit Court of Appeals
bench in San Francisco.
"General," I said, "if I were the President of the
United States, I would name Clifton Mathews of
Arizona."
I thought you might be interested in this conversation.
Best regards to Virginia,
Henry Ashurst, Chairman
U.S. Senate Judiciary Committee
As today's readers know, confirmation hearings can be
excruciating, reducing even highly capable nominees to
political "roadkill," but in 1935 Senator Ashurst, who had
been a U.S. senator since Arizona's admission to the Union,
ruled the Judiciary Committee as something close to a private
fiefdom. His brethren in the Senate at large gave the nomination their unanimous blessing.
Thus the self-taught country lawyer found himself in the
rarified atmosphere of the nation's second-highest bench. The
chief judge was a magna cum laude graduate of Annapolis and
a former secretary of the navy, and the attorneys who came to
plead before the court included alumni of the country's most
distinguished law schools, often representing vast corporate
interests. All soon learned that they were in the presence of an
awesome legal mind.
Clifton Mathews' written opinions have, from the outset,
been characterized by leading figures of the bar as models of
clarity and unassailable reasoning. He treasured scholarship,
but scorned fancy writing. Brevity was one of his beacons.
Despite widening recognition, however, he, like many of his
most highly regarded fellow jurists, voiced his contempt for
Roosevelt's court-packing scheme, thus destroying his chances
of ever being elevated to the U.S. Supreme Court. Other
battles remained to fight. Almost single-handedly, he per-
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suaded Congress to reverse a severe impairment of the retirement program for the federal judiciary.'
Clifton also received numerous awards, including an Honorary Doctor of Laws degree from the University of Arizona, the
only college degree he ever received. At my parents' fiftieth
wedding anniversary, twenty years after my father mounted
the bench, Chief Judge Curtis D. Wilbur offered a toast to my
mother and to "the finest legal scholar of our time."
In the fall of 1962, after eighty-two years of working to
overcome the handicap of birth in rural isolation, the nearabsence of formal education,' and the deadly assaults of
malaria and tuberculosis, Clifton came to his final rest. The
U.S. Court of Appeals for the Ninth Circuit honored him with
a special memorial service, in which lawyers and judges from
throughout the circuit came to offer their tributes to a man
Chief Judge Richard Chambers called one of the great judges in
the history of the court.

1. During the 1937 effort by the Roosevelt administration to enlarge the
Supreme Court's membership in order to obtain a more favorable judicial
environment for New Deal legislative innovations, the news media attacked
the plan as a "court-packing" scheme. it occurred to Clifton that perhaps the
administration would welcome an unpacking strategy. He suggested to the
Arizona senators, both of whom occupied strategic committee positions in
the Senate and both of whom were stalwart Democrats, that a lot of Harding
and Coolidge appointees might take senior status if a simple statutory
amendment would assure them that senior judges would receive any salary
increases enacted by Congress for itself and for the judiciary. The existing
statute provided that a judge taking senior status would continue to receive
the salary at the rate last paid during active status. Fear of missing out on
future salary increases if the Depression ever ended and salaries went up
motivated a number of older judges in the circuit and district courts to
continue on active service. The amendment that would guarantee them
future increases sailed through both houses and was signed by the president.
Almost immediately, a number of aging Republican judges stood down and
were replaced with judges likely to be more kindly disposed toward the New
Deal. Clifton Mathews has been revered by generations of senior judges of
both parties who did not learn the identity of their benefactor until later.
2. Clifton's only recorded formal education was a few years' attendance at
Peabody College in Nashville, Tennessee, which produced no degree but
apparently enabled him to begin reading law with a local practitioner.
3. The official record of these proceedings is reported at 312 F 2d 5 (1962).

THE DAWES ACT AND THE PERMANENCY
OF

EXECUTIVE ORDER RESERVATIONS'
E.

RICHARD HART

INTRODUCTION

The

history of executive orders that established
or enlarged Indian reservations naturally falls into several
periods. During the period between 1776 and 1854, executive
authority over Indian affairs was established, but no executive
orders were issued reserving land for Indian purposes. The
next period includes the years between 1855 and 1871, during
which a number of orders were issued, individually authorized
by Congress. This period closed with an important policy
shift, as treaty-making ended and Congress determined that
reservations normally should be established by executive
order. During the period between 1871 and 1887, the executive

E.Richard Hart, who provides historical, ethnohistorical, and
environmental historical services and expert testimony, is the
author or editor of seven books, the most recent of which is
the award-winning Zuni and the Courts:A Struggle for
Sovereign Land Rights.
'The material in this paper is drawn from the following, larger report that I
produced for the U.S. Department of Justice: E. Richard Hart, "The Efficacy
of the 1873 Coeur D'Alene Executive Order" (Hart West & Assoc., July 19,
1997), prepared for the U.S. Department of Justice, as expert testimony in
United States v. Idaho, Civil #92-35703, 2 vols. An earlier version of this
paper was presented at The Native American Studies Conference at Boise
State University on February 27, 1998.
A number of people assisted the author in research relating to the case,
including Dr. Marilyn Watkins of Hart West & Associates, and Dr. Floyd A.
O'Neil and Dr. Gregory E. Smoak of the American West Center.
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exercised a broadly established authority in setting aside
millions of acres of land for Indian use and occupancy. During
that period, the orders were considered to be of a temporary
nature, until such time as Congress might act and make
them permanent.
The record clearly shows that with passage of the 1887
General Allotment Act (commonly known as the Dawes Act),
Congress intended to ratify all executive order reservations
(make them "permanent") and thus establish parallel title for
executive order, statute, and treaty reservations.
With the General Allotment Act of 1887, policy in regard to
executive orders changed, as Congress recognized an Indian
interest in executive order reservations and moved to restore
reservation lands to the public domain. Under this policy,
during the years 1887 to 1919, special authorization of each
order issued was expected by Congress (although continuing
authority existed in many cases). In 1919, Congress acted
again to change the policy in regard to executive orders,
making it illegal for the executive to set aside reservation
lands without the express direction of Congress. Thus, between 1919 and the present, all executive orders have needed
express congressional authorization. Since 1931 the orders
themselves have contained a reference to such authority. The
inevitable conclusion is that executive orders establishing or
enlarging Indian reservations, throughout their history, have
been issued under clear authority from Congress, either
individually authorized or generally authorized, depending on
the period.

THE ESTABLISHMENT OF

EXECUTIVE POWERS

OVER INDIAN AFFAIRS,

1776-1854

Under Article I, Section 8 of the Constitution, Congress was
given the power to regulate commerce with the Indian tribes.
Congressional power over Indian affairs emanated from this
constitutional source. Congress also had authority over the
public lands.
The principal purpose of the executive branch of the government, as its name suggests, was to execute or carry out
actions necessary to the government. Since the executive was
the branch of government that was conceived of and designed
to be action oriented, it follows, for instance, that under
Article II, Section II of the Constitution, the president, as head
of the executive branch of the government, is made com-
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mander-in-chief of the military forces of the United States.
With its constitutional sources of power, the legislative branch
of government, the Congress, established laws and policies to
deal with Indians, and provided authorization to the executive
branch to carry out the actions necessary to implement those
laws and policies. Between 1789 and 1855, extensive authority was granted to the executive to implement law and to
carry out the desired (shifting and changing) policies of the
Congress.
During the country's earliest years, Congress made it very
clear that Indian rights should be protected and that the
president, as head of the executive branch of government and
commander-in-chief of the military, would be responsible for
regulating the nation's relations with Indians.2 The Trade and
Intercourse Acts provided the foundation of Indian policy and
gave authority to the executive to carry out mandated provisions.' Between 1800 and 1829, a number of important acts
established executive authority to regulate Indian affairs and
to set aside public lands for various purposes.4 In 1830, with
'Statutes at Large of the United States of America, vol. 1, pp. 51-53.
"Northwest Ordinance," July 13, 1787; Francis Paul Prucha, Documents of
United States Indian Policy (Lincoln, Neb., 1975), pp. 3 and 8-10, provides
the text of the Northwest Ordinance, as taken from Journals of the Continental Congress, 32:340-41; Wilcomb E. Washburn, The American Indian and
the United States, vol. 3 (Westport, Conn., 1973), pp. 2144-50, also provides
the full text of the Northwest Ordinance.
Thomas Donaldson, The Public Domain: Its History, With Statistics (New
York and London, 1970 [originally published Washington, D.C., 1884, by the
Public Land Commission]), pp. 199 and 240, reviews the 1790 plan of
Alexander Hamilton for dealing with Indian lands, and Article XJ of the
Articles of Confederation also dealing with Indian lands.
Cyrus Thomas, "Introduction," to Charles C. Royce, "Indian Land
Cessions in the United States," in Eighteenth Annual Report of the Bureau of
American Ethnology to the Secretary of the Smithsonian Institution, 189697, ed. J.W. Powell, part 2, pp. 533 and 639-40, also reviews early congressional actions relating to Indian policy.
Prucha, Documents of United States Indian Policy, pp. 14-21, reprinting the
following acts: U.S. Statutes at Large, 1:49-50; U.S. Statutes at Large, 1:13738; U.S. Statutes at Large, 2:139-46. Acts were passed in 1790, 1793, 1796,
1799, and 1802.
4

Cyrus Thomas, "Introduction," to Royce, "Indian Land Cessions," part 2, p,
534, providing the text of the 1803 act relating to Indian lands in former
French territory; Prucha, Documents of United States Indian Policy, pp. 2324, 30-31, 33-34, and 37-38, reprinting the following statutes: U S. Statutes
at Large, 2:402-404; U.S. Statutes at Large, 3:428; U.S. Statutes at Large,
3:516-517; U.S. Statutes at Large, 3:682-83; and U.S. Statutes at Large, 4:3536; Benjamin Harris Brewster to secretary of the interior, January 17, 1882,
"Indian Reservations," Attorney General Opinion (17 U.S. Op. Atty. Gen.
258), who also cited Grisarv. McDowell, 6 Wall., 363 (see p. 381); Charles J.
Kappler, Indian Affairs: Laws and Treaties, vol. 3 (Laws), compiled to
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passage of the Indian Removal Act, Congress authorized the
president to negotiate treaties and to set aside lands for
tribes.'
The Indian Removal Act led to establishment of the Indian
Territory, a precursor to reservations. A number of additional
acts that were passed between 1830 and 1855 have been cited
as providing evidence that Congress provided the president
with broad authority to establish Indian reservations by
executive order.6 Some of the most important of these were

December 1, 1913 (Washington, D.C., 1913), pp. 692-95, listing the following
eight acts that authorized the president to set aside public lands: April 12,
1792 (1 Stat. 252), military garrison; March 26, 1804 (2 Stat. 280), salt springs;
April 21, 1806 (2 Stat. 394), school lands and salt springs; March 31, 1807 (2
Stat 449), lead mines; February 10, 1811 (2 Stat., 621) and March 3, 1811 (2
Stat. 665), school lands, salt springs, and lead mines in Louisiana Territory;
March 3, 1815 (3 Stat. 229), school lands; March 5, 1816 (3 Stat. 256), salt
springs and lead mines; and April 24, 1820 (3 Stat. 567), authorizing the
president to offer public lands for sale.
'Prucha, American Indian Treaties: The History of a PoliticalAnomaly
(Berkeley, Calif., 1994), pp. 164-65, provides an overview of the history
behind passage of the Indian Removal Act. He also furnishes a list of 367
ratified treaties with statute sources, and an in-depth analysis of treatymaking with tribes in the United States.
Cyrus Thomas, "Treaties," in Handbook of American Indians North of
Mexico, ed. Frederick Webb Hodge (Washington, D.C.,1907-1910), vol. 2,
pp. 803-14, provides an overview of treaty-making with tribes and the
constitutional authority empowering treaties, and a list of all treaties made
with tribes, together with a notation of the volume and page where they may
be found in the Statutes at Large.
Mary E. Young, "Indian Removal and Land Allotment: The Civilized
Tribes and Jacksonian Justice," in The Rape of Indian Lands, ed. Paul W.
Gates (New York, 1979), pp. 31 and 37; Prucha, Documents of United States
Indian Policy, p. 52-53, reprinting: U.S. Statutes at Large, 4:411-12; G.EE.
Lindquist, "Indian Treaty Making," Chroniclesof Oklahoma 26:4 (Winter
1948-49), pp. 416-48, analyzes treaty-making with tribes by the United
States and groups treaties by type and purpose.
"'An Act to grant pre-emption rights to settlers on the public lands," 21st
Cong., 1st sess., May 29, 1830 (4 Stat 420-21); Benjamin Harris Brewster to
secretary of the interior, January 17, 1882, "Indian Reservations," Attorney
General Opinion (17 U.S. Op. Arty. Gen. 258), cited the 1830 Pre-emption
Act; Kappler, Indian Affairs: Laws and Treaties, compiled to December 1,
1913, pp. 692-95, also cites the act of June 28, 1832 (4 Stat. 550), allowing the
executive to reserve Florida lands for public purposes, and the act of June 26,
1834 (4 Stat. 687), allowing the executive to set aside school and military
lands; Prucha, Documents of United States Indian Policy, pp. 62-69,
reprinting the following statutes: U.S. Statutes at Large, 4:564; U.S. Statutes
at Large, 4:729-35; and U.S. Statutes at Large, 4:735-38.
"An Act to appropriate the proceeds of the sales of the public lands, and to
grant pre-emption rights," 27th Cong., 1st sess., September 4, 1841 (5 Stat.
453-58).
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the 1834 act that organized the Department of Indian Affairs,7
the act establishing the Department of the Interior and placing
the Indian Office and commissioner of Indian affairs under the
Interior Department, and the 1851 act that gave the president
further authority to negotiate treaties with tribes.'
In the early 1850s, Congress granted the executive special
authority to deal with public lands, giving the president broad
powers to negotiate treaties with the tribes of Oregon, to
remove Indians west of the Cascades Mountains to lands east
of the Cascades, and to set aside lands for various purposes,
including for forts.' In 1853 and 1855, Congress passed acts
authorizing the president to establish seven "military reservations" for the Indians of California.' 0 Kappler cited two
additional acts passed in 1855 as evidence that the executive's
power to protect and administer the public lands extended to
Indian lands.I'
7"An Act to provide for the organization of the department of Indian affairs,"
23d Cong., Ist sess., June 30, 1834 (U.S. Statutes at Large, 4:735-38).
8Prucha, Documents of United States Indian Policy, pp. 80-81, 83-84, and
89-92, reprinting the following statutes and report: U.S. Statutes at Large,
9:395; U.S. Statutes at Large, 9:437; U.S. Statutes at Large 9:586-87; Annual
Report of the Commissioner of Indian Affairs, November 22, 1856, Senate
Executive document No. 5, 34th Cong., 3d sess., Serial Set 875, pp. 571-75.
'Statutes at Large and Treaties of the United States of America. From
December 1, 1845, to March 3, 1851, vol. 9, ed. George Minot (Boston, 1854),
p. 437 (9 Stat. 437).
"An Act to create the Office of Surveyor-General of the Public Lands in
Oregon, and to provide for the Survey, and to make Donations to Settlers of the
said Public Lands," 31st Cong., 1st sess., September 27, 1850 (9 Stat. 496-500).
"An Act to amend an act entitled 'An Act to create the Office of SurveyorGeneral of the Public Lands in Oregon, and to provide for the Survey, and to
make Donations to the Settlers of the said Public Lands,"' 32d Cong., 2d
sess., February 14, 1853, in which Section 14 of the 1850 act was amended to
limit the presidential reservations to not exceed 20 acres, except for forts,
which could be up to 640 acres (10 Stat. 158-60).
"An Act to amend the Act approved September twenty-seven, eighteen
hundred and fifty, to create the office of Surveyor-General of the Public Lands
in Oregon, etc., and also the Act amendatory thereof, approved February
nineteen [fourteenth] eighteen hundred and fifty-three," 33d Cong., 1st sess.,
July 17, 1854, in which the 1841 preemption act was made to apply to Washington and Oregon territories, including that act's reservations and disclaimers,
and time limits on the previous acts were extended (10 Stat. 305-306).
"Statutes at Large and Treaties of the United States of America. From
December 1, 1851, to March 3, 1855, vol. 10, ed. George Minot (Boston,
1855), p. 238. (10 Stat. 238); ibid., p. 699 (10 Stat. 699).
"Kappler, Indian Affairs: Laws and Treaties, vol. 3 (Laws), compiled to
December 1, 1913, pp. 692-95, cites the following statutes: an act of March 3,
1853 (10 Stat. 246), making California lands subject to preemption unless
reserved; and an act of March 3, 1853 (10 Stat. 258), making mineral and
reserved lands exempt from disposal.
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1855-71

In 1855, for the first time, the president exercised executive
powers to set aside reservations for the use and occupancy of
Indian tribes. During that year, President Pierce signed five orders.
Between 1855 and the end of treaty-making with tribes on
March 3, 1871, five different presidents signed twenty-nine
executive orders affecting Indian reservations. Twenty-six of
those established or enlarged Indian reservations. Of the twentythree executive order reservations that were established during

this period and that continue to exist today, direct individual
congressional authorization was provided for twenty-two. During
the same period, ninety-three treaties with Indian tribes were
ratified by Congress. This number constituted nearly one-quarter
of the total of all ratified treaties between 1778 and 1871, and
was a little more than three times the number of executive orders affecting Indian reservations. With two or three anomalous

exceptions, all of the executive orders affecting Indian reservations during the period were authorized either by ratified treaty
or statute. In addition to the early California orders, several of
the orders, including the order setting aside the Bosque Redondo
Reservation, were also associated with the executive's powers as
commander-in-chief of the nation's military forces.
In the late 1860s, the fresh memory of the bitter suffering of
the Civil War left Congress and the public with no taste for
further Indian hostilities. Between 1867 and 1871, Congress
wrestled with federal Indian policy and devised a new policy
and system for dealing with Indian lands. By the mid-1860s,
Congress had concluded that Indians would either become
Christians and learn to farm, or would not survive. The establishment of reservations was seen as a necessary step in the

perceived evolution from "savagery" to "civilization." Reservations could be authorized either by statute or by Senateratified treaty. They could be set aside by a statute or treaty,
or, as was becoming more common, by an executive order
authorized by treaty or statute. At the same time as this new

Indian policy developed in the 1860s, Congress also provided
authority to the executive to reserve portions of the public

lands for several purposes, including for Indian reservations. 1
"Ibid., pp. 692-95 cites the following additional acts in reaching his conclusion
that Congress had authorized the executive to set aside Indian reservations by
executive order: an act of March 3, 1863 (12 Stat. 754), to establish town lots;
and an act of March 3, 1863 (12 Stat. 819), allowing for setting aside reservations
for Indians; an act of April 8, 1864 (13 Stat. 39), to set aside Indian reservations
in California; and an act of October 21, 1869 (18 Stat. 689), authorizing the
executive to establish military posts and permanent reservations.
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President Andrew Johnson wrote his 1866 Shoalwater order on a
map of the new reservation. (Courtesy of the National Archives,
RG 75, entry 107, box 1, Shoalwater)

By 1865 Congress was dissatisfied with the overall system
of dealing with tribes. The Indian bureau was perceived to be
riddled with corruption, and Indian wars were frequent,
bloody, and costly. On March 3, 1865, Congress created a
Joint Special Committee to investigate and report on the
condition of the tribes. Chaired by James R. Doolittle, it
became known as the Doolittle Committee. Its report, issued
on January 26, 1867, initiated events in Congress that would
eventually lead to the end of treaty-making with tribes. In
fact, in 1867, Congress briefly suspended treaty-making.
Shocked by recent hostilities involving the Sioux and Cheyenne,13 and frustrated with the knowledge of the Doolittle
Report, 4 which blamed many hostilities on unfair treatment

"Robert M. Utley, The Indian Frontierof the American West, 1846-1890

(Albuquerque, N.Mex., 1984), pp. 106-109.
uPrucha, The Great Father: The United States Government and the

American Indians, two vols. in one (Lincoln, Neb., and London, 1995),
pp. 485-88; Donald Chaput, "Generals, Indian Agents, Politicians: The
Doolittle Survey of 1865," The Western Historical Quarterly 3:3 (July
1972): pp. 272-73; Prucha, American Indian Policy in Crisis: Christian
Reformers and the Indian, 1865-1900 (Norman, Okla., 1976), pp. 14-19;

U.S. Senate, "Condition of the Indian Tribes. Report of the Joint Special
Committee . .. ," 39th Cong., 2d sess., Senate Report No. 156 (Washington,
D.C., 1867); Prucha, Documents of United States Indian Policy, pp. 103107; Prucha, American Indian Treaties, pp. 279-80.
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of Indians by government officials, on March 29, 1867
Congress added a section to an obscure appropriations act
repealing all laws allowing the president, secretary of the
interior, or commissioner of Indian affairs to make treaties
with tribes. Section 6 of the act included the following
provision:
And all laws allowing the President, the Secretary of the
Interior, or the commissioner of Indian affairs to enter
into treaties with any Indian tribes are hereby repealed,
and no expense shall hereafter be incurred in negotiating
a treaty with any Indian tribe until an appropriation
authorizing such expense.
In examining the shift of policy between 1867 and 1871, it
is extremely important to note the language in this provision,
which indicates that neither the president nor the secretary
of the interior could negotiate treaties with any Indian tribe,
"until [Congress passed] an appropriation authorizing such
expense." During the debate that ensued in Congress about
ending treaty-making, congressmen emphasized over and
over again the fact that when Congress appropriated money
to the executive to deal with Indians, it also was providing
the executive with authority to carry out its policy of placing
Indians on reservations 1 6 After establishing the "Peace
Commission" later in 1867, Congress repealed the provision

"

""An Act making Appropriations to supply Deficiencies in the Appropriations for contingent Expenses of the Senate of the United States for the fiscal
Year ending June thirtieth, eighteen hundred and sixty-seven, and for other
purposes," 40th Cong., 1st sess., ch. 13, March 29, 1867, Statutes at Large,
December 1867-March 1869, pp. 7-9.
"An Act making Appropriations for the Expenses of Commissioner sent by
the President to the Indian Country," 40th Cong., 1st sess., ch. 2, March 14,
1867, Statutes at Large, December 1867-March 1869, p. 1, for instance,
provided $20,000 to the president to support commissioners sent by the
president to Indian country; U.S. Congress, Appropriation Act, Statutes at
Large, vol. 14, 39th Cong., 2d sess., 1867, p. 512. The Appropriation Act for
1867, for example, contained language authorizing the executive to provide
funds to support the Indian service in Idaho. Among the uses of funds
authorized was to "assist them to locate in permanent abodes and sustain
themselves by the pursuits of civilized life. ..
John R. Wunder, "No More Treaties: The Resolution of 1871 and the
Alteration of Indian Rights to Their Homelands," in Working the Range:
Essays on the History of Western Land Management and the Environment,
ed. John R. Wunder (Westport, Conn., 1985), p. 43. Wunder, in this excellent
review, was apparently the first to describe this provision in print.
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ending treaty-making, allowing the executive to resume
negotiating treaties for the time-being. 7
But the debate on treaties and Indian policy continued on
the floor of Congress. Treaties were ratified by the Senate
alone, in closed session. Many members of the House objected
to passing appropriations that were mandated by treaties on
which they could not vote, and to which many members
objected. It was argued that some treaties were merely vehicles designed to take Indian land and give it to the railroads.
Members also objected to the elevated status a tribe received
when it was party to a treaty with the United States. But as
debate continued through 1869, the main objection of the
House seemed to be that treaties dealt with public lands and
title to the public lands, and that these treaties were confirmed without the House's consent. 5
The House had now begun to question the treaties negotiated by the Peace Commission, which had been established
two years earlier, and concluded that it must either acquiesce
to the Senate's action on the treaties made by the peace
commissioners, or establish a new policy, either temporary or
permanent. A new commission was recommended, one that
would contain members of both the Senate and the House, to
deal with the tribes. But Congress concluded that while details
of the new policy were being worked out, the executive branch
of government would have to handle Indian affairs. Congressman Dawes proposed appropriating $2 million to enable the
president to take whatever actions were necessary to maintain
the peace, including establishing tribes on reservations.
Specifically, he suggested that

""An Act to establish Peace with certain Hostile Indian Tribes," 40th Cong.,
1st sess., ch. 32, July 20, 1867, Statutes at Large, December 1867-March
1869, pp. 17-18.
"An Act making Appropriations for the current and contingent Expenses
of the Indian Department, and for fulfilling Treaty Stipulations with various
Indian Tribes for the Year ending June thirty, eighteen hundred and sixtyeight," 39th Cong., 2d sess., ch. 173, March 2, 1867, p. 515. This act included
a provision that no money or annuity could be paid to an Indian tribe engaged
in hostilities.
"An Act amendatory of 'An Act making Appropriations to supply
Deficiencies in the Appropriations for contingent Expenses of the Senate of
the United States for the fiscal Year ending June thirty, eighteen hundred and
sixty-seven, and for other purposes,"' 40th Cong., 1st sess., ch. 34, July 20,
1867, Statutes at Large, December 1867-March 1869, p. 18.
"Congressional Globe, 40th Cong., 3d sess., part 3, February 27, 1869,
pp. 1698-1708. Ibid., March 3, 1869, pp. 1813-14; ibid., 41st Cong., 1st sess.,
March 19-April 6, 1869, pp. 164-66, 167-70, 413-14, and 421-22.
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there be appropriated the further sum of $2,000,000, or so
much thereof as may be necessary, to enable the
President to maintain peace among and with the Indian
tribes, bands, and parties of Indians not otherwise
provided for in this act and to promote civilization
among said Indians, bring them when practicable upon
reservations, relieve their necessities, and encourage
their efforts at self-support: a report of all expenditures
under this appropriation to be made in detail to Congress
in December next....
It puts the responsibility where it belongs, with the
Executive. He is at liberty under this provision to appoint
such of these benevolent gentlemen as he may have
confidence in or to omit to appoint them. He may bring
these Indians upon reservations if he sees fit. He can do
everything, so long as the $2,000,000 last, that the
treaties if ratified would require at our hands. And when
we come together in December we shall have the benefit
of his experience in whatever line of policy he may adopt,
either for our instruction or for our avoidance. We shall
have peace preserved.

. .

. [The Indian Committee] dislike

as much as anybody can to put appropriations at the
disposal of an Executive without laws prescribing exactly
how they are to be expended. But it is not unusual. In
exigencies, in emergencies, it is often done.

...

It is

impossible for us to prescribe beforehand in an
enactment just what is to be done, for the expenditure of
the money depends upon sudden emergencies and
exigencies and upon different conditions of things
impossible to be foreseen in an enactment.
During debate on the appropriation, when one congressman
questioned giving the president so much authority and power
over Indians and the establishment of reservations, Congressman Dawes replied,
I have no doubt, Mr. Chairman, that if we adopt this
amendment we put it within the power of the President
to expend this money just as he pleases, subject to the
limitations specified. We do trust him. There is, it seems
to me, no alternative in the present stage of the case but
to repose this confidence in somebody. I do not want to
repose it in anybody but the head. Let the President
employ such agents as he pleases and report the results to
Congress. Let him alone be responsible to Congress for
the manner in which this undertaking is carried out.
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Finally, the appropriation was passed on April 6, 1869, after
the House added a provision asserting that the act could not be
construed to ratify any treaty passed since July 20, 1867, the
date the original 1867 end of treaty-making provision had been
repealed.' 9
With this legislation Congress embarked on an experiment.
It had determined to appropriate funds for the executive
branch, attaching full authority to the president to exercise
policy among the tribes as he saw fit. The executive could
negotiate with tribes to extinguish aboriginal title, and he
could set aside reservations by executive order. The executive
branch would report to the Congress the following year on
what had transpired. If Congress did not like a reservation
established by the president, it could abolish it. The matter of
the Senate's power over treaty-making remained unresolved,
but Congress had already moved to change the primary
manner in which reservations were set aside. During the
remainder of 1869 and early 1870, the president exercised that
authority five times, establishing or enlarging several reservations, although in almost every case the reservations were
authorized by previous treaties as well as by the 1869 appropriation act.
Early in 1870 the president reported on expenditures of
nearly all of the $2 million that had been appropriated. The
House was satisfied with the president's handling of Indian
affairs, but debate continued over treaty-making, and members
continued to question the treaties negotiated by the Peace
Commission. The president's authority was extended with the
Indian Appropriation Act of 1870.20
In 1871, when the Indian Appropriations Bill was brought to
the floor, Congress again debated treaty-making with Indians.
Now both House and Senate members were expressing opposition to treaties with tribes. 2' Eventually, the House and the
Senate reached an agreement in conference and a provision
was added to the 1871 Indian Appropriation Act
[t]hat hereafter no Indian nation or tribe within the
territory of the United States shall be acknowledged or

'Ibid., pp. 558-70, in which 16 Stat., 40 is debated and passed. Prucha, The
Great Father, vol. 1, p. 531; Wunder, "No More Treaties," p. 48.
20

U.S. Congress, CongressionalGlobe, 41st Cong., 2d sess., part 6, June 29,
1870-July 14, 1870, pp. 4971-73 and 5606-10.
"Ibid., 3d sess., part 2, February 10-23, 1871, pp. 1112-15, 1480-97, 14991508, and 1562-89; ibid., part 3; March 1, 1871, p. 1810.
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recognized as an independent nation, tribe, or power with
whom the United States may contract by treaty:
Provided, further, that nothing herein contained shall be
construed to invalidate or impair the obligation of any
treaty heretofore lawfully made and ratified with any
such Indian nation or tribe. 2

It was a compromise agreement between the House and the
Senate. The House achieved an end to treaty-making and
firmly established that both houses needed to ratify agreements with tribes, while the Senate secured House recognition
of past treaties. It was a compromise that worked for both
houses of Congress. While Congress set out a general policy,
the executive now would execute that policy. Congressman
Lawrence, expounding on Grant's successes with his new
peace policy, said "[A] new era has dawned."2 It should be
noted that although treaties ended in 1873, many agreements
continued to be made. Vine Deloria, Jr. has identified some
eighty-six agreements with tribes that were ratified by Congress between 1873 and 1954.24
With the end to treaty-making, Congress had instilled new
and broad authority in the executive to deal with Indian tribes.
Congress tested the mechanism in 1869, providing authority
and funding to the president to establish reservations and to
move tribes onto those lands, thus exercising his executive
authority over both Indians and the military. Insofar as these
executive order reservations could be revoked either by Congress or by another executive order from the president, they

22

Prucha, ed., Documents of United States Indian Policy pp. 136-37,
reprinting 16 Stat., 566.
The recent Supreme Court decision on the "Cherokee Tobacco Case"
provided support to those who opposed treaty-making. See Prucha, Documents of United States Indian Policy, pp. 136, reprinting a section from 11
Wallace, 616, 620-21; Arrell Morgan Gibson, The American Indian: Prehistory to the Present (Lexington, Ky., 1980), pp. 396-97; Washburn, The Indian
in America (New York, 1975), pp. 97-98, summarized the debate in Congress
and the issues that led to the end of treaty-making; Prucha, The Great Father,
vol. 1, pp. 529-33, also summarizes the debate over the end of treaty-making.
'Congressional Globe, 41st Cong., 3d sess., part 3, March 1, 1871, pp. 181012 and 1821-25, in which 16 Stat., 566 is debated and enacted. Wunder, "No
More Treaties," pp. 49-50, provides details of the conference committee's
make-up and deliberations.
See also Paul Wallace Gates, Fifty Million Acres (New York, 1979), p. 210;
Prucha, The Great Father, pp. 527-33; Prucha, Documents of United States
Indian Policy, p. 136; Prucha, American Indian Policy in Crisis, pp. 295-98,
301-305, and 308.
2

'Personal communication, Vine Deloria, Jr. to Hart, March 17, 1998.
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were considered to be of a temporary nature, until such time
as an agreement with the tribe could be consummated by both
houses of Congress. Congress also continued to recognize that
Indian title to lands had to be extinguished by either conquest
or negotiation. The Peace Policy called for peaceful negotiations by the executive branch with tribes, followed by an
agreement that was ratified by Congress. To Congress' communal mind, policy had been made at once both more consistent and more effective.
THE EXECUTIVE ORDER PERIOD, 1871-87
After the end of treaty-making in 1871, as Prucha has
pointed out, "the use of executive orders to establish and
modify Indian reservations increased tremendously; an order
was the chief vehicle for the purpose, although agreements
ratified by Congress and other acts of Congress continued to
play a part."2 In the period from 1871 to 1887 more than 150
executive orders affecting Indian reservations were signed by
the president. Of these, seventy-seven established or enlarged
reservations. Prior to 1871, executive orders establishing or
enlarging reservations had specific congressional authority.2
However, between 1871 and the passage of the General Allotment Act in 1887, nineteen executive orders signed by the
president had no apparent individual congressional authorization. These orders were issued under the general congressional
authority provided with the 1871 end of treaty-making.
Although debate on the floor of Congress demonstrates that
Congress expected appropriations dealing with Indian tribes to
carry with them the authority for the president to establish
reservations by order, there was no explicit statutory language
granting that general authority. Until ratified by a congressional act, these reservations were considered temporary and
subject to abolishment by either the executive or Congress.
The "temporary" nature of these orders contributed to the
change in federal Indian policy during the next sixteen years.
Especially during the years from 1855 to 1873, executive
orders frequently contained little, and sometimes none, of
the operative language necessary to set aside lands as re"Prucha, American Indian Treaties, p. 331.

"Conversely, prior to 1871, any executive order establishing or enlarging
reservations that did not have specific congressional authority would have to
be considered anomalous.
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serves.27 Some orders consisted entirely of statements like,
"Let it be done." Descriptions of the land to be set aside and
reasons for the order were often found in letters and documents drafted by government officials to whom authority over
the matter had been delegated by the president. However, by
1873, President Grant had established a basic form for the
orders which at least included metes and bounds of the land
to be set aside, but other documents continued to provide
necessary background relating to objectives and reasons for
the orders.2
During the 1870s Congress increasingly questioned the
Peace Policy and began to promote a policy of Indians taking
lands in severalty. Since the very beginning of the country,
some policy-makers had argued that an important step in
encouraging Indian tribes to live like the dominant white
society was to have individual Indians take lands in severalty. The idea was that if Indians received personal allotments
of land on their reservations, they would begin to understand
personal property, give up communal tribal life, dress like
Europeans, and become farmers and Christians. Taking lands
in severalty did not necessarily mean opening the reservations to non-Indians. 9 A number of the plans that were
suggested, and sometimes tried, called for Indians to take
lands in severalty on the reservations, with surplus lands
remaining in trust for the tribe as a whole. By the mid-1870s,
discussion of allotment as a general national policy began to
get more attention.
As the emphasis increased on a general policy of allotment
in severalty, for various reasons-some supportive and some
counter to Indian desires-government officials began to call
for uniform and permanent title to reservations. In 1878,

27

For example, see the 1867 order setting apart both the 1867 Coeur D'Alene
Reservation and the Fort Hall Reservation; the order consisted of the
following statement: "Let the lands be set apart as reservations for the
Indians within named, as recommended by the Acting Secretary of the
Interior." Charles Joseph Kappler, Indian Affairs, Laws and Treaties, vol. I
(Washington, D.C., 1904), p. 835.
"W.P.A. Historical Records Survey, PresidentialExecutive Orders, vol. 1: List
(New York, 1944), pp. v--xi.
"For example, see "An Act to protect the Property of Indians who had
adopted the Habits of civilized Life," 37th Cong., 2d sess., 1862, Statutes at
Large, vol. 12, 1862, pp. 427-28, which allowed individual Indians to take
lands in severalty from a reservation. It left the remainder of the reservation
in trust, and provided penalties for trespass on the Indians' allotments,
whether by non-Indians or Indians.
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Commissioner Ezra A. Hayt noted that Indians distrusted the

United States and had come to believe that their lands were
not permanent. He suggested that allotment in severalty
would solve the problem, with issuance of patents so that
Indians could hold land with the same certainty as whites.)
An 1879 report from a joint committee of Congress noted
that 143 reservations had been variously set aside by treaties,
acts of Congress, executive orders, or order of the secretary of
the interior. The committee emphasized establishing permanent title to all types of reservations:

.

The Indian should have his land allotted, and the
permanent title thereto given, with the precaution
provided that he is not despoiled of his rights ...
During the same year, as debate over the proposed allotment policy continued, another congressional report also
highlighted the necessity of uniform title to reservations. The
commissioner of Indian affairs said,
In the last annual report of this office a brief reference
was made to the importance of giving to the various
Indian tribes of the United States several, uniform,
perfect, and indefeasible title to the lands occupied by
them.
He also proposed allotment as a solution, saying "all questions
connected with the subject of Indian reservations and Indian
titles can, within a brief period, be finally settled.","
In 1879, the publication of the highly influential Report on
the Lands of the Arid Region of the United States by John
Wesley Powell helped prompt Congress to establish the Public
Lands Commission.33 Thomas Donaldson wrote the fifth

soU.S. Commissioner of Indian Affairs, Annual Report of the Commissioner
of Indian Affairs to the Secretaryof the Interiorfor the Year 1878 (Washington, D.C., 1878), pp. iv-xi.
aiU.S. House, "Transfer of the Indian Bureau to the War Department," 45th
Cong., 3d sess., House Report No. 93, January 31, 1879.
"U.S. House, "Lands to Indians in Severalty," 45th Cong., 3d sess., House
Report No. 165, March 3, 1879 (Serial 1866). Emphasis added. U.S. Senate,
Congressional Record, vol. 9, part 1, March 24, 1879, pp. 44-45 and 615, also
includes brief mention of allotment and Indian title to lands occupied.
1J.W. Powell, Report on the Lands of the Arid Region of the United States
(Washington, D.C., 1879), pp. ii-xi, 1-4, 6, 10-12, 19-24, and 27-43; Wallace
Stegner, Beyond the Hundredth Meridian (Boston, 1954), p. 242.
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volume of the commission's 1880 report, The Public Domain.
This was the first official government report on the public
lands, and remains important today to any study of public
lands and public land policy3' Donaldson addressed the
method of establishing Indian reservations, as well as the
question of permanency of title. Since the end of treatymaking in 1871, the procedure for using executive orders to
set aside Indian reservations had been well established. The
"Procedure in Making an Indian Reservation," as described by
Donaldson, was only through executive order.
The method of making an Indian reservation is by an
Executive order withdrawing certain lands from sale or
entry and setting them apart for the use and occupancy of
the Indians, such reservation previously having been
selected by officers acting under the direction of the
Commissioner of Indian Affairs or that of the Secretary of
the Interior, and recommended by the Secretary of the
Interior to the President.
The Executive order is sent to the Office of Indian
Affairs, and copy thereof is furnished by that office to
the General Land Office, upon receipt of which the
reservation is noted upon the land office records and
local land officers are furnished with copy of the order
and are directed to protect the reservation from
interference; after this the Indians are gathered up and
placed upon the reservation.
The method for abolishing a reservation, according to
Donaldson, depended on how it had been established. An
executive order reservation could be abolished by executive
action alone, but reservations established by statute or treaty
required congressional action. Donaldon joined other government officials in recommending that a uniform and permanent
title be established, saying,
The tenure by which most of the Indian tribes hold
their land is very unsatisfactory...
To the end that the Indians may be secure in their
titles and have the assurance that they will not be
removed, except by their free consent, I recommend the
passage of a law to give each tribe a patent for the land

"Donaldson, The Public Domain, pp. v and viii-ix; Gates, History of Public
Land Law Development, p. v.
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the Government has guaranteed to it, leaving the Indians
to determine the question of allotment for themselves.
This system has given entire satisfaction of the civilized
Indians of the Indian Territory, and is consonant with
Indian law and religion?@
By 1880, reformists were convinced that the Peace Policy
was failing and that a new policy had to be implemented to
deal with Indians. Religious appointments had ceased by 1882,
and two themes-making Indian reservation titles permanent,
and establishing a general allotment policy-dominated the
debate about Indian policy in the 1880s. The stage was set for
the great debate over allotment, which would dominate
discussion of Indian affairs throughout the 1880s.
In the 1880 annual report, the new commissioner of Indian
affairs again emphasized the need for tribes to obtain a uniform and permanent title to their lands:
In former annual reports
drawn to the importance
uniform and perfect title
conducive in the highest
36
future welfare.

of this office attention was
of securing to the Indians a
to their lands, as a measure
degree to their present and

In the early 1880s, debate on the proposed allotment policy
first focused on a Ute bill and then on a general allotment bill
that was introduced by Senator Coke in May 1880, and became known as the Coke Bill. During debate Senator Coke
noted,
The act of 1871 simply denationalized the Indian tribes
as sovereign treaty-making powers, but left them, as the
practice of the Executive Department, as the practice of
the Indian Department show, and as the positive
legislation of Congress shows, in possession of those
attributes which enable them to contract as tribes."

-Donaldson, The Public Domain, pp. 243, 727, 730, and 1252-54.
36

U.S. Commissioner of Indian Affairs, Annual Report of the Commissioner
of Indian Affairs to the Secretary of the Interiorfor the Year 1880 (Washington, D.C., 1880), pp. xvi-xviii.
3

CongressionalRecord, vol. 10, part 4, May 19, 1880, p. 3507.

,"Ibid., part 3, April 1-12, 1880, pp. 2146, 2152-64, 2189-2202, 2221-28.
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In 1881, commissioner of Indian affairs Roland E.
Trowbridge provided a history of proposed legislation on
severalty and said he supported such a piece of legislation. He
noted that there was a wide range of types of titles to Indian
land, and he concluded that Indians wanted land allotted to
them, but "want[ed] a perfect and secure title that [would]
protect [them] against the rapacity of the white man." The
commissioner supported severalty, but with protection of the
patent:
No question which enters into the present and future
welfare and permanent advancement of the Indians is of
so much importance as the question of allotment to them
of lands in severalty, with a perfect and permanent
39

title.

In 1881, throughout the debate on allotment, the issue of
permanent title to tribal land continued to be central to the
discussion in Congress.4 0 It was becoming clear to Congress

that severalty, as envisioned, could not take place unless tribes
had permanent title. Senators and congressmen began to discuss
the possibility of making title to executive order reservations
parallel with that of statute and treaty reservations."'
The following year the commissioner of Indian affairs again
noted the lack of permanency of executive order reservations,
and suggested that lack of permanent title made allotment
impossible:
A great many tribes occupy reservations created by the
President. There is no authority of law for the allotment
of the lands within this class of reservations.
Again he supported allotment legislation as a method of
remedying the problem. 42

"U.S. Commissioner of Indian Affairs, Annual Report of the Commissioner

of Indian Affairs to the Secretary of the Interiorfor the Year 1881 (Washington, D.C., 1881), pp. iii-v and xxii-xxix.
"'CongressionalRecord, vol II, part 1, January 20-25, 1881, pp. 873-82 and
904-913, quoted at 911; ibid., part 2, January 25, February 5, 1881, pp. 913,
933-43, 994-1003, and 1028-36.
`Ibid., part 2, January 25, February 5, 1881, pp. 1060-70, 1096, 1211, and
1253.

"U.S. Commissioner of Indian Affairs, Annual Report of the Commissioner
of Indian Affairs to the Secretary of the Interiorfor the Year 1882 (Washington, D.C., 1882), pp. xlii-xly.
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In 1882 Congress gave authority to the president, subject to
tribal approval, to consolidate tribes on executive order reservations and to abolish agencies.4 During the same year the
question of the efficacy of executive order reservations reached
the attorney general of the United States. The attorney general
had been asked if the president had the proper authority to set
aside Indian reservations by executive order. In his "Opinion,"
the attorney general replied that although the Constitution
did not give the president that authority, Congress had bestowed it.
From an early period, however, it has been the practice
of the President to order from time to time, as the
exigencies of the public service required, parcels of land
belonging to the United States to be reserved from sale
and set apart for public uses.
This practice doubtless has sprung from the authority
given by Congress to the President early in the history of
this Government to appropriate lands for purposes more
or less general.
Acts of 1798, 1806, and 1819, said the attorney general, gave
the president authority to set aside lands for fortifications
necessary to public safety, trading houses needed to trade with
the Indians "on either or both sides of the Mississippi River,"
and fortifications necessary for protection on the frontier.
Congress recognized the president's authority in the Preemption Act of 1830 and an act of 1841, which disallowed entries
into reservations set aside by executive order.
By the acts of July 9, 1832 (4 Stat., 564), and 30th of June,
1834 (4 Stat., 738), a bureau of Indian affairs was established, and extensive powers were given to the President in
the control and management of the Indians. ...
A reservation from the public lands therefore for
Indian occupation may well be regarded as a measure in
the public interest and as for a public use. Congress has
in numerous acts of legislation recognized it as such. 4 4

43

Statutes at Large, 47th Cong., 1st sess., ch. 169, see. 6, 1882, p. 88.

"4 Benjamin Harris Brewster to secretary of the interior, January 17, 1882,
"Indian Reservations," Attorney General Opinion (17 U.S. Op. Atty. Gen.
258). The attorney general also concluded that the president had authority to
set aside reservations within state boundaries, mostly by acquiescence of the
states, and said there seemed to be no case law to prevent such a reservation.
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There was a lull in the debate on allotment during the next
two years, although bills dealing with the allotment of individual tribes were brought to the floor." In 1883 the commissioner again endorsed allotment as a general policy, and new
allotment bills were introduced in both houses of Congress,
but there was little debate on the subject.46
In 1884 debate on the revived Coke Bill heated up. The
commissioner again endorsed passage of a general allotment
act, and the influential Lake Mohonk Conference, made up of
leaders of most of the Indian reform organizations, also endorsed allotment for those Indians who desired it.4 7 At the
same time that the Coke Bill was being debated, individual
tribal allotment bills also reached the floor, including one to
allot the Umatilla Reservation that did not include a provision
to open the remaining lands to non-Indian settlement.4 1
The issue of tribal title to reservation lands continued to be
a central issue in the debate. Senator Henry L. Dawes gained
passage of an amendment to the Coke Bill that would have
given tribes a patent to reservations created by statute or
treaty.4 9 Under this failed proposal, executive order reserva-

tions would not be treated in a parallel manner with statute
and treaty reservations.
In 1885 the Lake Mohonk Conference and the commissioner
of Indian affairs were joined by the president in encouraging
Congress to pass a general allotment act. For the first time,
both the president and the commissioner spoke of opening the
reservations following allotment. In his First Annual Message

"Congressional Record, vol, 13, part 1, December 5, 1881-January 18, 1882,
pp. 3, 77, 101-102, and 484; ibid., part 2, February 21-March 13, 1882, pp.
1326-30, 1524, 1697, and 1824; ibid., part 3, July 28, 1882, p. 2141; ibid., part
7, July 28, 1882, p. 6625.
46

U.S. Commissioner of Indian Affairs, Annual Report of the Commissioner of
Indian Affairs to the Secretaryof the Interior for the Year 1883 (Washington,
D.C., 1883), pp. xi-xvii. CongressionalRecord, vol. 15, part 1, December 4,
1883-January 7, 1884, pp. 13, 117, and 249,
47

U.S. Commissioner of Indian Affairs, Annual Report of the Commissioner of
Indian Affairs to the Secretaryof the Interiorfor the Year 1884 (Washington,
D.C., 1884), pp. xiii-xv, and xiviii-li. Prucha, Documents of United States
Indian Policy, pp. 163-66.
"Congressional Record, vol. 15, part 2, February 27, 1884, p. 1414. U.S.
Senate, "In the Senate of the United States," 48th Cong., Ist sess., Senate
Report No. 234, February 27, 1884 (Serial #2174).
"Congressional Record, vol. 15, part 3, March 25-26, 1884, pp. 2240-42 and
2277-80; ibid., part 4, April 29, 1884, pp. 3520-22. In April there was further
debate on the bill to allot the Umatilla Reservation.
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to Congress in 1885, President Cleveland emphasized that
Indians were wards of a government whose ultimate goal was to
civilize them until they could achieve citizenship. He proposed
a commission that would evaluate tribes' reservations and
determine if portions of the reservations should be purchased
from them, "for their benefit; . . . what, if any, Indians may,
with their consent, be removed to other reservations . .. "; and
"what Indian lands now held in common should be allotted in
severalty. . . ."o5 In his annual report for 1885, the commissioner of Indian affairs echoed the president's message.'
At their October 1885 gathering, the reformers at the Lake
Mohonk Conference supported executive authority over
Indians, and also spoke about the need for a general allotment
act. Dr. James E. Rhoads stated that the executive branch's
authority over Indians should be strengthened even further:
[Ilt is of serious moment that this Conference, as
representing the friends of the Indian, shall do all in its
power to strengthen the hands of the President, the
Secretary of the Interior, the Commissioner of Indian
Affairs, and others engaged in Indian management.
During discussion of citizenship, Mohonk Conference member
General Samuel C. Armstrong expressed support for the new
Dawes Bill and the Coke Bill, and suggested that Indian
consent should not be necessary to allotment. The president
should have the authority to force allotment (he was not
referring to opening the remainder of the lands to non-Indian
settlement). During the conference, Senator Dawes addressed
the group, emphasizing the need for Indians to take lands in
severalty. In discussing the Coke Bill, he said,
The purpose of the bill is to clothe the Secretary of the
Interior with all the power he needs to do everything in
respect to the Indian that every one of you said to-day he
wanted to have done....
Again, under this bill, it must be the Indian's choice....

5

oGeorge F. Parker, The Writings and Speeches of Grover Cleveland (New
York, 1970), pp. 408-415 and 419-23.
"U.S. Commissioner of Indian Affairs, Annual Report of the Commissioner of
Indian Affairs to the Secretary of the Interiorfor the Year 1885 (Washington,
D.C., 1885), pp. iii-vii.
"Lake Mohonk Conference, Proceedings of the Third Annual Meeting of the
Lake Mohonk Conference of the Friendsof the Indian, October 7-9, 1885
(Philadelphia, Pa., 1886), pp. 6-7, 27-39.
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Then, for the first time, the subject of executive order
reservations came up during the debate and discussion. Dawes
did not want executive order reservations to be regarded as
equal to statute or treaty reserves, a position he would maintain until the House/Senate conference finally overcame his
objections two years later. Dawes (and the Coke Bill) also
called for giving reservation patents to statute and treaty
tribes, but not to executive order reserves. Speaking of the
language in the Coke Bill, which would not be passed, he said,
Now, I want to show you a feature of the bill which
has struck some with alarm. There are three kinds of
titles: First, A treaty title; Second, A statute title; and
Third, a reservation under an executive title. A statute
title is one created by statute since we passed a law that
there should be no more treaties made. It is another name
for the treaty title. This bill provides that, in all cases,
bands and tribes, either by virtue of treaty stipulations, or
by act of Congress, shall have this patent. It is confined
to these two. The title by executive order, is not included
here, because the title by executive order is created by
the President's will, and can be modified to-morrow, or
extinguished altogether. Therefore, the Indians have no
interest in it, but the title by treaty and statute is a title
by purchase.
Dawes' reasoning and motive are easily explained. The
attorney general had just rendered an opinion indicating that a
treaty reservation (and by obvious extension a statute reservation) could not be abolished by executive order. 3 Since one of
Dawes' ultimate (though for the most part ulterior) objectives
was to see the opening of reservations to non-Indian settlement, a method had to be designed so that the reservations
could be purchased directly from the Indians, with less executive interference. Since he believed that executive order
reservations could be abolished without payment of any kind
to the pertinent tribes, it would be counter-productive to
encourage the resident Indians to take an interest in the title
to executive order reservations. In this regard, Dawes would
ultimately be defeated. Patents to statute and treaty reservations would not be provided to tribes, and executive order
reservations would be raised to an equal level in the final
"'A.H. Garland to the secretary of the interior, March 29, 1885, "Old
Winnebago and Crow Creek Reservation," Opinion of the Attorney General
(18 U.S. Op. Arty. Gen. 141).
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legislation. Much of the ensuing congressional debate would
focus on this issue, and the bill would contain the results of
the final compromise. For the moment, however, the Lake
Mohonk Conference did not choose sides on the issue, although it did send a strong message that the executive authority should be enhanced, and that reservations should be
broken up and the lands allotted. 1
In the House, the report on the Coke Bill from the Committee on Indian Affairs again focused on the issue of permanency. To members of Congress, "permanent" meant not that
land would always be Indian land, but that Congress affirmed
the reservation and that the tribe had an interest in the title
and, thus, an interest in whether they allotted and/or sold and
opened the "surplus" or remainder of the reservation. To
Congress, the ultimate goal was, of course, to see the Indian
become "civilized," which to a majority of congressmen
meant that tribal members must accept allotment and then
have their reservation opened. Thus Congress came to believe
that tribes had to have permanent and uniform title to their
reservations in order that those reservations could be allotted
and opened. At the moment, however, in 1885, such allotment
and opening would be subject to tribal consent. The report
from the Committee on Indian Affairs to accompany the Coke
Bill pointed out that the bill called for providing tribes with
patents to the lands within their reservation, "thus giving
them assurance of permanency in their occupancy." The bill
also provided the president with the authority to allot the
land, with two-thirds consent from the tribe. Patents to
individual allotments would be held in trust for twenty-five
years. Then the remaining surplus and "permanent" lands
could be purchased by the United States.
The bill contains other provisions by which the United
States may, with consent of Congress, acquire title to all
lands not thus allotted in severalty.
The committee recommended passage.," Through the remainder of 1885, most congressional activity related to passage of
the Umatilla allotment bill.56
54

Lake Mohonk Conference, Proceedings of the Third Annual Meeting,
pp. 38-45 and 48-50.
"U.S. House, "Allowance of Lands in Severalty to Indians," 48th Cong., 2d

sess., House Report No. 2247, January 9, 1885 (Serial #2328).
'6 CongressionalRecord, vol. 16, part 3, February 23-March 3, 1885,
pp. 2030-31, 2086-87, 2116, 2127, 2205, 2236, 2257, 2290, 2306, and 2503.
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Debate on the proposed general policy of allotment shifted
during 1886 to the Dawes Act, and eventually led to its
passage. Early in 1886, President Cleveland, in his Second
Annual Message, reiterated his support for a general allotment act." Proponents of the Dawes Act, like Carl Schurz,
claimed it would at least save a portion of Indian lands for
the Indians, while opponents of the bill, including Senator
Henry M. Teller, believed that the bill would result in the
loss of Indian lands and that severalty was doomed to failure.
The Indian Rights Association seemed to side more with
proponents, and many other organizations and prominent
individuals clearly favored passage, including the Board of
Indian Commissioners, the Women's National Indian Association, the Indian Rights Association, the Lake Mohonk
Conference (Dawes said his bill should have been called the
Mohonk Bill), ethnologist Alice C. Fletcher, and John Wesley
Powell. Indian opposition to the bill was ignored by Congress.The Coke Bill had failed to pass, but the previous December Dawes had introduced S. 54, the bill that would become
the basis for the final General Allotment Act.' 9 With continuing support from the Lake Mohonk Conference, 6 0 in January
1886 Dawes' bill was reported out of committee without
amendment, and in February debate on it began. The numerous bills that were before Congress, designed to allot various
individual tribes, gave emphasis to the growing swell of
opinion inside and outside of Congress that the authority to
allot tribes should be with the president, in general allotment

"Parker, The Writings and Speeches of Grover Cleveland, pp. 408-415 and
419-23.
9

"D.S. Otis, The Dawes Act and the Allotment of Indian Lands (with an
introduction by Francis Paul Prucha) (1934; Norman, Okla., 1973), pp. 1215, 30, 33-39, 40-56, and 93-94. Schurz indicated that an aspect of his
support was related to Indians obtaining recognized title to at least some of
their lands.
"Congressional Record, vol. 17, part 1, December 8, 1885-February 19, 1886,
p. 123. Wunder, "Retained by the People": A History of American Indians
and the Bill of Rights (New York, 1994), pp. 29-32, traces Dawes' change in
attitude from 1871, when he was in the House, through 1887, when the
General Allotment Act was passed, and summarizes some of the issues
prompting the end of treaty-making.
60

Lake Mohonk Conference, Proceedings of the Fourth Annual Meeting of the
Lake Mohonk Conference of the Friendsof the Indian, October 12-14, 1886
(Washington, D.C., 1887), pp. 11-12 and 30-35. Dawes again emphasized the
authority the bill would instill in the executive branch.
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legislation, so that the president could execute the policy of
Congress uniformly among the tribes.6
In Dawes' original version of the bill, executive order
reservations were not treated equally with statute or treaty
reservations. On February 19, 1886, as debate on the Dawes
Bill continued, Senator Plumb of Kansas raised the question of
executive order reservations. Section 1 of the original bill did
not include executive order reservations, but section 2 did.
Plumb asked for an explanation. Dawes responded,
Section 1 provides for the issuing of a tribal patent in
cases where the Indians hold their title by treaty or
statute title. It was not supposed by the committee
possible or wise to include in that provision reservations
made by executive order. Reservations by executive order
are in the nature of things temporary, and they include
sometimes vast tracts of lands which there is no propriety in giving a tribe any tribal patent for. But when
you come to the second section, it proposes to authorize
the Secretary of the Interior to take individual Indians as
well [as] those upon the treaty and statute reservations ...
[and] those upon reservations established by executive
order, and set them out upon land in severalty just as fast
in his opinion as these individual Indians are competent
and desire to take this land and support themselves.
An executive-order reservation is public land set apart
temporarily for an Indian reservation; and, if upon such a
reservation there are Indians so far advanced in
civilization as in the opinion of the Secretary of the
Interior to be able to support themselves upon land in
severalty, he is authorized by the second section to take
them upon this public land and give them their 160 acres
in severalty. That is why the authority in the second
section is broader than that in the first section.
Senator Plumb, however, did not agree:
It seems to me that the statement of the case made by
the Senator from Massachusetts indicates clearly that

',CongressionalRecord, vol. 17, part 1, December 8, 1885-February 19, 1886,
pp. 389, 412, 486, 699, 941, also dealing with bills for the Peorias, the
Miamis, and the Round Valley Reservation; U.S. House, "Allotment of Lands
to United Peorias and Miamis of Indian Territory, Etc.," 49th Cong., 1st sess.,
House Report No. 1682, April 20, 1886 (Serial 2440); CongressionalRecord,
vol. 17, part 4, April 27-28, 1886, pp. 3864 and 3929, dealt with Round Valley.
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this distinction should not exist. If there is any purpose
in connection with the awarding of land in severalty it is
to enable and in fact to require the Indian to make a
living upon that land and to make his home there. Now,
to put him upon land which has been set apart by executive order, and which the Senator from Massachusetts
says furnishes only a temporary provision, to induce him
to go on that land to make a home, build a house, plow
the land, cultivate it, and yet provide no means of giving
him title, is to put him in the way of not only a very
great disappointment but of a very great injustice.
In other words, Senator Plumb believed that the potential
permanence or impermanence of the allotment would stem
from the original title by which the reservation as a whole was
held. In the end, both houses would agree with Senator Plumb
and make all reservations equal under the law and permanent.',
Dawes defended his point of view and tried to explain his
tiered approach to reservations, but Plumb argued that Dawes
was incorrect in his interpretation, and that the second section
alone would mean a ratification of all executive order reservations:
[I]t is a ratification now, by act of Congress, of all the acts
of the Executive in setting aside by order the bounds of
Indian reservations.
Plumb said this should not be done without "the utmost
consideration," and claimed that some reservations did not
have enough arable land to allot 160 acres to each Indian,
meaning that the Indians would be left with insufficient
lands.63
Dawes again tried to defend his bill, but Plumb proposed an
amendment deleting executive order reservations from the bill
altogether. Dawes responded with an argument that would
prevail, that Congress must pass a bill to deal with all reservations under one policy.
If the language is stricken out, then we shall have one
process of dealing with the Indians upon treaty and

'*CongressionalRecord, voL 17, part 1, December 8, 1885-February 19, 1886,
pp. 1558-59 and 1630-35.
6 CongressionalRecord, vol. 17, part 1, December 8, 1885-February 19, 1886,
pp. 1558-59 and 1630-35.
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statute reservations, and another process of dealing with
those upon executive-order reservations... . that vast
number of Indians, three-fourths of them all, or half of
them at least who are now upon executive order
reservations will be without benefits of this statute.
Senator Teller then asked Dawes what effect the second
section of the bill would have, "whether it is to give the
Indian tribe the title to the whole executive order reservation
they occupy?" Dawes explained that his reason for having two
different sections, one dealing with statute and treaty reservations, and the other dealing with executive order reservations,
was to exclude that possibility:
The change of phraseology between the first and second
sections was for the very purpose of excluding the
conclusion suggested by the Senator. If the present
language of the bill is maintained, the tribal title will
apply only to treaty and statute reservations and will not
extend to any executive-order reservation.
Conversely, it should be noted that the legislation as actually
passed did leave Indians on all reservations with equal and
permanent title. Plumb's amendment to exclude executive
order reservations from the bill was defeated. 64
In the Senate version of the bill, Section 5 required tribal
"consent" in order for the president to open the remainder of
the reservation for sale to non-Indians after allotment. With
that word, "consent," tribes on executive order reservations
were given exactly the same status as treaty and statute
reservation tribes, and were vested with a material interest in
the title to their reservation. Under this policy, all Indian
lands were now to be allotted, there being no difference in
reservations (with the exception of the Utes). Moreover, under
this act, executive order reservations could not be opened for
sale without tribal consent. Officials for more than a decade
had complained that progress toward civilization, which
would be best approached through allotment in severalty,
could not be made until tribal title to lands was made uniform
and permanent. With passage of this legislation, the next step
would be taken.
As debate continued on the bill in February, Senator Teller
emphasized his desire to see a policy that was not tiered and

64Ibid,
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under which executive order reservations were treated the
same as statute and treaty reservations. He underscored his
hope for a single policy that the executive could apply uniformly for all reservations. But the Senate did not agree with
Teller, and the bill was passed in Dawes' form and sent on to
the House. 6
In the House a few days later, the bill was reported from the
Committee on Indian Affairs, with a report. The main purpose
of the report was to suggest an amendment including language
making executive order reservations subject to the act, and
equal to statute and treaty reservations. The amendment
provided
[t]hat in all cases where any tribe or band of Indians has
been, or shall hereafter be, located upon any reservation
created for their use, either by treaty stipulation or by
virtue of an act of Congress or executive order setting
apart the same for their use, the Secretary of the Interior
[language later amended to read "President of the United
States"] be, and he hereby is, authorized, whenever in his
opinion any reservation of [amended in conference to "or
any part thereof of"] such Indians is advantageous for
agricultural and grazing purposes, to cause said reservation [later amended to include "or any part thereof"] to
be surveyed, or resurveyed if necessary, and to allot the
lands in said reservation in severalty to the Indians
located thereon [later amended to "any Indian located
thereon"], in quantities as specified in the treaty with
said tribes or bands if said reservation was created by
treaty in quantities as follows [later amended to "in
quantities"].6 6

So the lines were now drawn. The House wanted all reservations to be made permanent and to be treated equally. The
Senate wanted a tiered approach, with unequal status for
executive order reservations. Both houses agreed that tribal
consent would be necessary before opening surplus lands to
non-Indian settlement.
When Commissioner of Indian Affairs John D.C. Atkins
made his annual report later that year, he recommended that

Record, vol. 17, part 2, February 23-March 2, 1886,
pp. 1688, 1719-20, 1762-64, and 1959.
66
U.S. House, "Allotment of Lands in Severalty to Indians," 49th Cong., 1st
sess., House Report No. 1835, April 20, 1886 (Serial 2440).
WSCongressional
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the House pass the Dawes Bill, saying there seemed "to be no
substantial opposition to this bill." 6 7
On December 15, 1886, the House began debate on the
Dawes Bill (S. 54), "to provide for the allotment of lands in
severalty to Indians on the various reservations, and to extend
the protection of the laws of the United States and the Territories over the Indians, and for other purposes." The entire text
of the Senate version was read into the record, as well as the
House report, described above, and which included the amendments proposed by the House Committee on Indian Affairs.
The most important amendment was the first, which struck
out the first two sections of the Senate bill that provided for
treating statute and treaty reservations differently from
executive order reservations. In the House amendment, a
single section would replace the two, treating treaty, statute,
and executive order reservations equally. The bill was passed
with the amendment making executive order reservations
parallel with statute and treaty reserves. On December 17,
1886, the House returned S. 54 to the Senate, printed with the
House amendment inserted. It was promptly sent back to the
Senate Committee on Indians Affairs.6 8
On January 10, 1887, the Senate Indian Affairs Committee
announced that it would not concur with the House amendments, so Senator Dawes requested a conference committee.
Senators Dawes, Jones, and Bowen were appointed. The next
day, the House also agreed to a conference committee, appointing representatives Skinner, Peel, and Perkins. According
to Representative Skinner's report of the results on January 18,
the House committee had agreed to the House version of
section one, treating all reservations equally, but had changed
the wording to give final authority to the president instead of
the secretary of the interior, as it was in the original Senate
version. On January 21, the House voted to accept the conference committee's report on the General Allotment Bill.6 1
A few days later, Senator Dawes reported the results of his
conference committee to the Senate. 0 The General Allotment
Act was signed in both the Senate and the House on January 26,

Commissioner of Indian Affairs, Annual Report of the Commissioner of
Indian Affairs to the Secretary of the Interiorfor the Year 1886 (Washington,
D.C., 1886), pp. xix-xx.
6U.S.

'Congressional Record, vol. 18, part 1, December 15, 1886-January 25, 1887,
pp. 189-92, 224-26.
6

'Ibid., pp. 772-73.

7olbid., pp. 882 and 972-74.
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1887.71 Less than three weeks after the signing, in an "Opinion" delivered to the secretary of the interior, attorney A.H.
Garland referred to the president's "power to declare permanent reservation for Indians to the exclusion of others on the

public domain. "72
A major piece of legislation affecting federal Indian policy
and affairs had been passed, and there was considerable reaction to it. At the Lake Mohonk Conference in 1887, Dr. Lyman
Abbott declared, "The Indian is no longer to be cared for by
the executive department of the government; he is coming
under the general protection under which we all live, namely
the protection of the courts." As D.S. Otis explained in his study
of the allotment act, "[Tihe Indian (it was hoped) would not be
cared for by the executive branch of the Government: like everyone else he was to come under the protection of the courts." 7 3
But the meaning and effect of the Dawes Act, as the General
Allotment Act came to be known, was probably best summarized by Thomas Jefferson Morgan, commissioner of Indian
affairs from 1889 to 1893. Morgan placed great emphasis on education and worked with the Lake Mohonk Conference in developing policy for Indians. His annual reports were particularly
analytical and scholarly.74 On September 5, 1890, Commissioner Morgan submitted his annual report to the secretary of

"Ibid., part 2, December 15, 1886-January 25, 1887, pp. 189-92, 224-26, 247,
273, 285, 313-15, 478, 511, 534, 580, 772-73, 882, and 972-74.
'2A.H. Garland to secretary of the interior, "Opinion," February 28, 1877 [sic,
1887] (18 U.S. Op. Atty. Gen. 557). Emphasis added. See also Prucha,
Documents of United States Indian Policy, pp. 171-74, for text of the act;
and Prucha, American Indian Policy in Crisis, pp. 252 and 255. Michael R.
McLaughlin, "The Dawes Act, or Indian General Allotment Act of 1887: The
Continuing Burden of Allotment. A Selective Annotated Bibliography,"
American Indian Culture and Research Journal20:2 (1996): 59-105, provides
an overview of publications dealing with the General Allotment Act.
Frederick E. Hoxie, "The End of the Savage: Indian Policy in the United
States Senate, 1880-1900," The Chronicles of Oklahoma 55:2 (Summer
1977): 157-79, describes the political climate at the time of the Dawes Act,
focusing on "exceptionalists," politicians who believed Indians deserved
exceptional treatment, and "anti-exceptionalists," who were against such
treatment; Burton M. Smith, "The Politics of Allotment: The Flathead Indian
Reservation as a Test Case," Pacific Northwest Quarterly 70:3 (July 1979):
131-40, focuses on implementation of the act with the allotment of the
Flatheads in the early twentieth century; D.S. Otis, The Dawes Act and the
Allotment of Indian Lands, provides an excellent overview of the act.
"Ibid., p. 154.
"Prucha, "Thomas Jefferson Morgan, 1889-1893," in The Commissioners of
Indian Affairs, 1824-1977, ed. Robert M. Kvasnicka and Herman J. Viola
(Lincoln, Neb., 1979), pp. 193-203.
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the interior in the accustomed form, opening his report by reviewing the duties of the commissioner, including responsibility
for ascertaining matters of law relating to Indian land and title.
He reviewed the history of Indian lands from before the revolution, and recounted the importance of the passage of the Dawes
General Allotment Act of 1887 to executive order reservations:
Reservations by Executive Order-Of the fifty-six
established by executive order, the title has not been held to
be permanent, but the land has been subject to restoration
to the public domain at the pleasure of the President. Under
the general allotment act, however, of 1887 (24 Stats., p. 388),
the tenure has been materially changed and all reservations,
whether established by Executive order, act of Congress, or
treaty, are held to be permanent.
The permanency of this tenure is further shown by the
act of Congress authorizing and directing the Secretary of
the Interior to negotiate with the Coeur d'Alene tribe of
Indians in Idaho for the purchase and release of a portion
of their reservation, which was established by executive
order .. .1
On July 28, 1998, Judge Edward J. Lodge issued his "Decision and Order," in United States v State of Idaho,16 ruling
that the Coeur d'Alene tribe held title to certain Lake Coeur

Commissioner of Indian Affairs, Annual Report of the Commissioner of
Indian Affairs to the Secretaryof the Interiorfor the Year 1890 (Washington,
D.C., 1890), pp. iii-vi and xxii-xxxi.
In its ruling on Sioux Tribe of Indians v. United States, 316 U. S. 317
(1942), the Supreme Court quoted from an 1892 congressional report on a bill
to abolish a portion of the Colville Reservation. In this report the Senate
Committee on Indian Affairs strongly states that the Dawes Act did not give
the Colville Indians title to their executive order reservation. That is quite
true. The title to executive order reservations remained in trust with the
United States after the Dawes Act. Congress could abolish a reservation at
will, however it had been established. What the act did do was make it
impossible for the executive to unilaterally abolish an executive order
reservation. The State of Idaho, in United States v State of Idaho (CIV 940328-N-EJL) has cited the Sioux decision and the congressional report as
evidence that the Dawes Act did not give permanency to executive order
reservations. The state's position is incorrect. The Dawes Act did not provide
tribes title to executive order reservations, but it did provide congressional
ratification to those reserves and made them "permanent."
7U.S.

"Judge Edward J. Lodge, "Memorandum Decision and Order," July 28, 1998,
United States v. State of Idaho, Civ. No. 94-328-N-EJL. Idaho appealed the
decision, and in December 1999, oral arguments on the case were held before
the Ninth Circuit Court of Appeals. On May 2, 2000, the Ninth Circuit
affirmed Judge Lodge's decision.
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d'Alene submerged lands. Responding to a claim by the state
of Idaho that the Supreme Court ruling in Sioux Tribe of
Indians v. United States" amounted to a precedent determining that the Dawes Act did not give permanency to executive
order reservations, Judge Lodge made a dictum reference to
Sioux, citing the Supreme Court's ruling that the Dawes Act
"did not amount to recognition of tribal ownership." Analysis here shows that with passage of the Dawes Act, Congress
intended to make executive order reservations permanent
(i.e., to ratify them). While this does not amount to a recognition of tribal ownership of executive order reserves, the facts
presented here could be read to be in conflict with that
ruling.
In its ruling on Sioux, the Supreme Court quoted from an
1892 congressional report on a bill to abolish a portion of the
Colville Reservation. In this report the Senate Committee on
Indian Affairs strongly stated that the Dawes Act did not give
the Colville Indians title to their executive order reservation.
That is quite true. The title to executive order reservations
remained in trust with the United States after the Dawes Act.
Congress could abolish a reservation at will, however it had
been established. What the act did was make it impossible for
the executive to abolish an executive order reservation unilaterally.
Even so, language in the Sioux ruling suggests that the
Court did not have a full measure of the facts before it when it
considered this case. For example, the Court refers to Congress' "long continued acquiescence in the executive practice"
of establishing reservations by executive order. The present
study has shown that no such "long period of acquiescence"
ever existed, and that Congress clearly instilled the executive
with the necessary authority. While it was not within the
scope of this work to examine what evidence was placed
before the Court during its deliberation of Sioux, the language
of the Court's ruling and the evidence presented here suggest
that such an examination should be made and perhaps the case
should be revisited.
The record clearly shows that with passage of the 1887
General Allotment Act (commonly known as the Dawes Act),
Congress intended to ratify all executive order reservations
(make them "permanent") and thus establish parallel title for
executive order, statute, and treaty reservations.

7

Sioux Tribe of Indians v. United States. 316 U.S. at 317 (1942).
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POSTSCRIPT

With the passage of the Dawes Act, the number of executive
orders affecting Indian reservations greatly decreased. Between
February 1887 and the end of 1899, only eight orders were signed
establishing and enlarging reservations that still exist today.
Although Congress had invested authority with the executive
to set aside permanent reservations by executive order, nearly
all of these orders also had individual statute or treaty authorizations for their existence. The Dawes Act also affected executive authority to abolish or diminish reservations, since Indians
now had a material interest in the title to their reservations. It
is no surprise, then, that in the period following the passage of
the Dawes Act until 1902, only two executive orders were
issued that diminished executive order reservations.
It was the tribes' material interest in their reservations,
resulting from the Dawes Act, that prompted the commissioner of Indian affairs' comment in 1891:
They should be protected in the permanent possession of
all this land necessary for their own support, and whatever
is taken from them should be paid for at its full market
value."
In 1902 the Bureau of American Ethnology published
Charles C. Royce's Indian Land Cessions in the United States.
This important work provided the government view of official
tribal cessions throughout the life of the nation. In the introduction, Cyrus Thomas explained title to executive order reservations. He noted that prior to 1887 the method of establishing
reservations had "not been uniform, some being by treaty,
some by Executive order, and others by act of Congress." Those
established by executive order, independent of an act of Congress, were not held to be permanent before the "general allotment act" of 1887, under which, Thomas concluded, quoting

'D.S. Otis, The Dawes Act and the Allotment of Indian Lands (with an
introduction by Francis Paul Prucha) (1934; Norman, Okla., 1973), p. 84.
U.S. Commissioner of Indian Affairs, Annual Report of the Commissionerof
Indian Affairs to the Secretary of the Interiorfor the Year 1891 (Washington,
D.C., 1891), pp. 9-43, also discussed the end of treaty-making, which he said
"was not regarded as depriving the several tribes or nations of their condition as alien dependent powers, but simply as restricting to simple agreements such diplomatic negotiations between them and the United States as
the changing conditions might render expedient or necessary."
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former commissioner T. J. Morgan, "the tenure has been
materially changed and all reservations, whether by Executive
order, act of Congress, or treaty, are held permanent."79
During the same year, the Senate authorized the compilation of treaties, laws, and executive orders then in force
relating to Indians. Charles J. Kappler, clerk to the Senate
Committee on Indian Affairs, made the compilation, with the
assistance of several Washington, D.C., attorneys. The work
was intended as a reference tool for members of Congress and
officials of the Interior Department, to make the texts of
important documents readily available. It was issued in two
volumes, the first, dated February 1, 1903, containing laws and
executive orders. In this volume Kappler compiled executive
orders affecting Indian reservations from 1855 to 1902. Four
additional volumes were published between 1913 and 1938,
updating the executive order compilation. In the first update
of 1913, Kappler published a memorandum in which he
explained how he believed Congress had authorized the orders.
In the fourth volume he added opinions of the attorney general
and solicitor from the 1920s relating to authority. Because he
thought it plainly evident that Congress had authorized all
executive orders, he saw no need to provide individual authority for orders in the post-1902 period, although such authority
was often easily available, 0
By 1911, the congressional ratification of executive orders
with the Dawes Act had been tested in court a number of
times. In Ex. parte Wilson, the Supreme Court ruled that any
doubts about the validity of executive order reservations
prior to 1887 had been laid to rest by the General Allotment
Act:
Whatever doubts there might have been, if any, as to the
validity of such executive order, are put at rest by the act
of congress of February 8, 1887 (24 St. 388,).

. .

. The

necessary effect of this legislative recognition was to

7

1Cyrus
Thomas, "Introduction" to Charles C. Royce, comp., "Indian Land
Cessions in the United States," in Eighteenth Annual Report of the Bureau
of American Ethnology, 1896-'97, part 2 (Washington, D.C., 1902), pp. 64143.

"Charles J. Kappler, comp. and ed., Indian Affairs: Laws and Treaties, vol. 4
(Laws compiled to March 4, 1927) (Washington, D.C., 1929), pp. 1001-53;
ibid., vol. 3 (Laws compiled to December 1, 1913) (Washington, D.C., 1913),
pp. 667-95; ibid., vol. 1 (Laws compiled to December 1, 1902) (Washington,
D.C., 1904), pp. 801-936.
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confirm the executive order, and establish beyond
challenge the Indian title to this reservation."
Other decisions of the courts between 1890 and 1910, including
Gibson v. Anderson in 1904, had also ruled that executive order
reservations were efficacious in every way." It was certainly no

surprise, then, that in a 1911 "Opinion" provided to the secretary
of agriculture, the attorney general again cited the Dawes Act as
having ratified and made permanent executive orders. The
attorney general had been queried by the secretary of agriculture
regarding sales of timber from unallotted lands on an executive
order Indian reservation. The opinion concluded that the General
Allotment Act of 1887 was an action by Congress that validated
executive order reservations. Attorney General Knaebel quoted
from the Supreme Court decision in Wilson, saying,
The necessary effect of this legislative recognition was
to confirm the Executive order, and establish beyond
challenge the Indian title to this reservation. 3
Other decisions of the Court between 1912 and 1919 also
enforced the efficacy of title to lands, including submerged
lands, set aside by executive order. 4

"Ex. parte Wilson (140 US 575, 11 S Ct. 870, May 25, 1891), pp. 576-77.
"Gibson v. Anderson (131 Fed., 39, Ninth Circuit Court of Appeals, May 3,
1904). McFadden v. Mountain View Min, & Mill. Co. (97 Fed 670, September 11, 1899, Ninth Circuit Court of Appeals, No. 482), in which the Court
appears to have recognized the legality of an executive order conveying
submerged lands. lones v. Callvert et al., State Land Commissioners(32
Wash 61.0, 73 P 701, September 8, 1903), in which Washington State court
ruled that bed-lands could be conveyed to an Indian tribe, prior to statehood,
by executive order. Spalding v. ChandlerNo. 86 (160 US 394, 16 S Ct. 360,
January 6, 1896), in which the Court noted, however, that a treaty right could
not be defeated by an executive order alone.
"Ernest Knaebel, acting attorney general, to the secretary of agriculture,
September 5, 1911 (29 U.S. Op. Atty. Gen 239).
4

Donnelly v US (228 US 243, 1913), in which the Court ruled that executive order reservation lands were "Indian country" for the purpose of
criminal prosecutions, and that the Congress has given the president broad
powers to set aside Indian reservations by executive order. In United States v.
Midwest Oil Company et al (236 U.S. 459, 35 S.Ct. 309, February 23, 1915),
the Court ruled that when President Taft withdrew lands from the public
domain, Congress had implied acquiescence to the reservation, though
declining to find an "inherent executive constitutional right." United
States v Romaine (255 F 253, 9th Cir, 1919), in which the Ninth Circuit
ruled that an executive order reservation set aside by Grant could include
tidelands.
1
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Although the efficacy of executive order reservations was by
then firmly established, by the second decade of the twentieth
century non-Indian settlement of the public domain was
taking place in every corner of the West, and virtually all
tribes had been located on established reservations. The
intention of Congress continued to focus mainly on allotting
tribal lands and then opening reservations, so Congress
moved, in 1919, to end the executive's authority to establish
reservations except at the wish of Congress. The 1919 act of
Congress, which prohibited future executive orders establishing reservations except when explicitly authorized by a new
act of Congress, stated,
[t]hat hereafter no public lands of the United States shall
be withdrawn by Executive Order, proclamation, or
otherwise, for or as an Indian reservation except by act of
Congress. 5

CONCLUSION
After briefly ending treaty-making with tribes in 1867,
Congress wrestled with federal Indian policy until 1871, when
treaty-making was ended and a new system for dealing with
tribes was established. Between 1871 and 1887, Congress
provided the president with general authority to establish
Indian reservations by executive order. When Congress passed
the General Allotment Act in 1887, it intended to ratify all
executive order reservations and thus establish parallel title
for executive order, statute, and treaty reservations. Title to all
reservations was held by the United States in trust for the
Indians. Through the provision of the act that required tribal
consent for sale of unallotted lands, Congress also recognized a
tribal interest in the title to Indian reservations.

"'Statutesat Large, 66th Cong., 1st sess., ch. 4, sec. 27, 1919 (vot, XLI,

p. 34) 41 Stat., 34.
40 Stat., 570, an act of the previous year, had restricted the president from
establishing further executive order reservations in Arizona and New Mexico.

ILLUMINATING THE POSTWAR NORTHWEST:

PRIVATE POWER AND PUBLIC LAW
IN HELLS CANYON, 1950-57

KARL BROOKS

In

the years after World War II, fierce debates

about hydroelectrifying Hells Canyon, the basalt chasm demarcating 120 miles of the Idaho-Oregon border, enlivened
Northwestern public life. Ultimately, a local investor-owned
utility, Idaho Power Company, would transform the Snake
River in Hells Canyon into a corporate asset during the 1950s.
The Federal Power Commission (FPC), charged by the Federal
Power Act with licensing nonfederal dams on interstate rivers,
first had to decide whether Idaho Power's plans best served the
public interest in hydroelectricity, navigation, flood control,
and fishing.2 For seven years the FPC, the federal courts, and
Congress struggled to mesh Idaho Power's private ambitions
with the Federal Power Act's public purposes. 3 Appellate
Karl Brooks, an Idaho native and member of the Idaho State Bar,
is a doctoral candidate in history at the University of Kansas.
'The US. Board of Geographical Names decreed in June 1957 that the proper
designation was "Hells Canyon." New York Times, June 13, 1957 (hereafter
NYT). An enterprising reporter from Portland, Oregon, Richard Neuberger,
coined the colorful place name in the early 1950s as part of a campaign to
earn national tourist attention for the remote river reach. Until then, maps
simply showed that portion of the boundary as "Box Canyon" or "Snake
River Canyon." Tim Palmer, The Snake River: Window to the West (Washington, D.C., 19911, 202. Neuberger won election as a Democrat to the
United States Senate from Oregon in 1954. He died in 1960 before completing

his first term. BiographicalDirectory of the American Congress: 1776-1971
(Washington, D.C., 1971), 1466.
'Act of 26 August 1935, ch. 687, 49 Stat. 863, codified at 16 US.C.S.
8251 (1997).

§§

791a-

'Idaho Power Co., 14 EP.C. 55 (1955), aff'd sub nom., National Hells Canyon
Ass'n v. Federal Power Comm'n, 237 F.2d 777 (D.C. Cir. 1956), cert. denied,
353 U.S. 924 (1957).
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approval of the commission's license realized a goal sought by
Northwesterners of all political persuasions: rapid transformation of the Snake River's current into hydroelectricity. 4
Corporate enterprise had earned vast new powers during the
almost continuous national security crisis that built a political
economy geared for total war after Pearl Harbor. Idaho Power
mobilized those political and social forces to reshape public
law in Hells Canyon.Champions of public-power agencies, such as the Army
Corps of Engineers and the Bureau of Reclamation, contested
Idaho Power's Hells Canyon project from the time it was
announced in December 1950.6 War in Korea doomed the
Truman administration's scheme for incorporating a federal
Hells Canyon dam into an ambitious Columbia Valley Administration (CVA), modeled on the New Deal's Tennessee Valley
Authority.! Public-power advocates, led by Senators Warren
Magnuson (D-Wash.) and Wayne Morse (D-Ore.), pressed
competing public dam plans even after the U.S. Supreme
Court declined to review Idaho Power's 1955 FPC license.8
The Senate authorized a federal high dam in late June 1957,
'Indian tribes claiming treaty rights to Snake Basin anadromous fish protested
dams in Hells Canyon and elsewhere on river reaches within aboriginal lands
in Washington, Oregon, and Idaho. Nez Perce Tribe v. Idaho Power Co., 847 F.
Supp. 791 (D. Idaho 1994) recounts one tribe's unsuccessful effort to block
both public and private Hells Canyon dams. A relative handful of Indians,
whose treaty rights would ultimately reshape the Snake Basin's political
ecology, weighed little in the region's postwar political-legal calculus. Keith C.
Petersen, River of Life/Channel of Death (Lewiston, Idaho, 1995), ch. 10,
traces the partial fulfillment of treaty fishing rights in the 1970s and 1980s.
'Gerald D. Nash, The American West Transformed: The Impact of the
Second World War (Bloomington, Ind., 1985); Richard White, "It's Your
Misfortune and None of My Own": A New History of the American West
(Norman, Okla., 1991), chs. 18 and 19; and Sidney Lens, PermanentWar: The
Militarizationof America (New York, 1987), offer increasingly critical
interpretations of national security's effects on postwar America.
'Susan M. Stacy, Legacy of Light: A History of Idaho Power Company (Boise,
Idaho, 1991), chs. 14-15.
'Elmo Richardson, Dams, Parks & Politics:Resource Development and
Preservationin the Truman-EisenhowerEra (Lexington, Ky., 1973), offers a
useful sketch of CVA in chapter 1. Truman's "non-political tour" of the
Northwest in summer 1948 previewed both his "whistlestop campaign"
attacks on corporate utilities and his special 1949 CVA message to Congress.
Public Papersof the Presidentsof the United States: Harry S. Truman, 1948
(Washington, D.C., 1964), 300-301 (Pocatello, 7 June), 308-309 (Spokane, 9
June), 315-16 (Tacoma, 10 June); David McCullough, Truman (New York,
1992), ch. 14; Public Papers: Truman, 1949 (Washington, D.C., 1964), 208-13.
'National Hells Canyon Ass'n v. PPC, 353 U.S. 924 (1957). Justice William 0.
Douglas dissented from the denial of certiorari.
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but vigorous lobbying by President Eisenhower and the utility
industry blocked the bill in the House of Representatives. 9
Even "Hell's Belle," Idaho's Democratic congresswoman
Gracie Pfost, finally admitted that corporate power's alliance
with the executive branch had prevailed.10 Deep in the canyon, Idaho Power's contractors had been blasting and grading
for nearly two years, despite public-power forces' appeal of its
FPC license." With mountains topping eight thousand feet on
both sides of the canyon, making heavy truck travel infeasible
between November and June, Idaho Power did not want to lose
a construction season while judges decided whether its dams
were "in the public interest."' 2
This study maps private power's capacity to shape postwar
public law while determining, for a time, a river's course.
Hells Canyon's hydroelectric history will help test which of
three competing interpretations of Western political and
economic history best explains the society and polity that
emerged in the post-war American West: Gerald D. Nash's
consensual, democratic account in World War II and the West:
Reshaping the Economy; Donald Worster's oligarchic, technocratic view of water management in Rivers of Empire: Water,
Aridity, and the Growth of the American West; or William G.
Robbins' domestic Marxist model, set out in Colony and
Empire: The CapitalistTransformation of the American
West.', A true environmental history of Hells Canyon law
'NYT, June 22, 1957. LeRoy Ashby and Rod Gramer, Fighting the Odds: The
Life of Senator Frank Church (Pullman, Wash., 1994), ch. 4, depicts Northwestern Democrats battling the Eisenhower administration over Hells
Canyon.
ONYT, July 25, 1957; NYT, July 27, 1957. Pfost, Idaho's first woman elected to
federal office, had represented Idaho's First District, which bordered Hells
Canyon, since ousting a one-term Republican sympathetic to Idaho Power's
case against federal dam building. BiographicalDirectory of the American
Congress, 1537; Idaho Blue Book: 1995-1996 (Boise, Idaho, 1996), 38-40;
Ashby and Gramer, Frank Church, 162.
"Idaho Power's robust exploitation of the FPC's decision can be tracked in
NYT, August 6, 1955; NYT, November 5, 1955; NYT, June 6, 1956; NYT, July 11,
1956.
"Stacy, Legacy of Light, 138-39. Idaho Power hired M-K to build its Hells
Canyon project four months before the FPC formally licensed construction,
and two years before the Supreme Court's denial of certiorari finally validated
the Federal Power Act license. FPC hearing examiner William Costello's
recommendation that the commission license Idaho Power in April 1955
probably triggered the Idaho Power/M-K contract, NYT, April 9, 1955; NYT,
April 10, 1955.
',Nash, World War II and the West (Lincoln, Neb., 1990); Donald Worster,
Rivers of Empire (New York, 1985); William G. Robbins, Colony and Empire
(Lawrence, Kan., 1994).
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would explain the ways in which human energy, unleashed in
the law, encountered the river's current, and how each responded to the other's force. For although the Federal Power
Commission and the District of Columbia Circuit Court of
Appeals dictated one course the river would take, the Snake's
own imperatives-its physics, the pulse of its anadromous
and other fisheries, its aboriginal meaning-kept (and still
keep) eroding the law's footings in the river. Although Idaho
Power's Brownlee, Oxbow, and Hells Canyon Dams now
delay the Snake from mixing its waters with the Columbia's
at Wallula, Washington, the river's energy and life continue
transforming the legal and political substructure that undergirds the dams. 14
Part I sets appellate review of Idaho Power's FPC license in
its juridical context, demonstrating the firm hold Justice Felix
Frankfurter's New Deal administrative-law jurisprudence still
exerted in 1957. Although the Supreme Court's personnel had
changed markedly since their 1953 clash over the FPC's
private-power preferences, Frankfurter's deference to agency
expertise still trumped Justice William 0. Douglas' suspicion
of agency capture by corporate power. Part II shows how new
president Dwight Eisenhower's aggressive remodeling of the
Federal Power Commission, coupled with his appointment
strategy to the District of Columbia Circuit Court of Appeals,
facilitated approval of Idaho Power's license application.
Eisenhower's quick exploitation of the appointing power
redeemed private-power promises he had made to the Northwestern and national corporate community in the 1952
presidential campaign. Part III depicts how the legacy of
McCarthyism still tainted Congress' considerations of
natural-resources policy in the Hells Canyon debate. The
private-power "Cadillac," as Oregon Senator Wayne Morse
scornfully dubbed Idaho Power's dams, easily outpaced the
"creeping socialism" that many Northwesterners equated
with a federal dam in Hells Canyon. Idaho Power and the
utility industry skillfully mobilized corporate enterprise's
new postwar power, securing control of Hells Canyon in 1957
by deploying ideological symbols forged during a decade of
anxious debates about foreign communism and domestic
subversion.

4

Arthur F. McEvoy, The Fisherman'sProblem: Ecology and Law in the
CaliforniaFisheries, 1850-1980 (New York, 1986), advances a model of
historical interpretation using law, ecology, and history to explain a complex
1

natural-resources problem.
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DEAL IN THE EISENHOWER ERA

A. Administrative Power and JudicialDeference
Felix Frankfurter and William 0. Douglas joined the U.S.
Supreme Court three months apart in 1939.' Both had quick
minds, were loyal to the New Deal, and were personal friends
of the president, and both claimed, disingenuously, that their
appointments had come unsought and unexpectedly. 16
Franklin Roosevelt appointed Douglas to the Court directly
from the helm of one of the nation's preeminent administrative agencies, the Securities and Exchange Commission.
Douglas had replaced the SEC's first chairman, Joseph P.
Kennedy, in 1934, and had directed the agency's administrative-law strategy, selecting and training staff counsel and
managing its enforcement actions in federal courts." He also
had taught administrative law at Yale and Columbia for nearly
a decade.
Douglas ridiculed Frankfurter, who had been a law teacher
for more than twenty years, as a "brilliant traditionalist.""
While on the Harvard Law faculty, Frankfurter had written
extensively about judicial review of administrative agency
work. A pioneer in regulatory theory, Frankfurter nevertheless
adhered to a strict separation of administrative and judicial
functions. Two years before joining the Supreme Court, he
differentiated the judicial function cleanly from that discharged by elected officeholders: Judges were not elected, and
only elected legislators and executives could legitimately
make political decisions. Judges who intruded into the policymaking sphere reserved by constitutions for elected officials
and by statutes for their administrative appointees threatened
to upset governmental stability and to undermine judicial
legitimacy.
[O]ne of the greatest duties of a judge [is] the duty not to
enlarge his authority. That the Court is not the maker of
5

William E. Leuchtenburg, The Supreme Court Reborn: The Constitutional

Revolution in the Age of Roosevelt (New York, 1995), considers the circumstances of both appointments.
"5Melvin I. Urofsky, ed., The Douglas Letters: Selections from the Private
Papersof William 0. Douglas (Bethesda, Md., 1987), xvi-xvii.
"William 0. Douglas, Go East, Young Man: The Early Years (New York,
1974), chs. 11, 18, 19.

"Ibid., 164.
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policy but is concerned solely with questions of ultimate
power, is a tenet to which all justices have subscribed. 9
Despite Douglas' extensive practical experience in administering the New Deal state, Frankfurter's opinions decisively
shaped the Supreme Court's administrative-law jurisprudence
during the 1940s and 1950s. By the time an appeal of the FPC's
1955 license to Idaho Power was pending before the District of
Columbia Circuit Court of Appeals, Frankfurter's opinions had
largely foreclosed reviewing courts from challenging the
commission's key procedural or substantive decisions. The
D.C. Circuit was especially unlikely to flout the Supreme
Court's clear preference for administrative competence. The
circuit court's judges, who considered the vast majority of
judicial actions arising out of federal agency actions, worked
just down Capitol Hill from the nation's highest court.2 0 Their
law clerks were typically midway in the phase of their bright
careers that would carry them from elite eastern law schools
to Supreme Court clerkships; they were speeding along the
kinds of hiring networks that Frankfurter himself had overseen from Harvard Law School.2 1
In 1957, when the Supreme Court declined to review the
D.C. Circuit's decision upholding the Federal Power
Commission's licensure of Idaho Power's Hells Canyon dams,
Frankfurter's jurisprudence of administrative law received a
careful, skeptical appreciation in the Yale Law Journal.
Nathaniel L. Nathanson's article reviewed eighteen years of
Frankfurter's opinions, finding that he had articulated and
enforced standards of judicial deference that enabled the New
Deal agencies to work out interpretations of congressional
authority largely unencumbered by judicial second-guessing.22
"Consistent with his concern for the inherent limits of judi'Felix Frankfurter, The Commerce Clause under Marshall, Taney and Waite
Chapel Hill, N.C., 1937), 80-81.
2"See Richard B. Stewart, "The Reformation of American Administrative
Law," Harvard Law Review 88 (June 1975): 1669-1813, on the preeminence
of the D.C. Circuit in reviewing challenged federal agency actions. Robert
Glicksman and C.H. Schroeder, "EPA and the Courts: Twenty Years of Law
and Politics," Law and Contemporary Problems 54 (Autumn 1991): 249-309,
seconds Stewart's observations about the D.C. Circuit's centrality in
appellate review of agency action.
21

Bob Woodward and Scott Armstrong, The Brethren: Inside the Supreme
Court (New York, 1979), offers useful accounts of Supreme Court law clerks'
career trajectories in the 1960s and 1970s. Little suggests that these trajectories differed much from those two decades earlier.
2

"Nathaniel L. Nathanson, "Mr. justice Frankfurter and Administrative Law,"
Yale Law journal 60 (December 1957): 240-65.

WINTER/SPRING 1999

HELLS CANYON

cial power," Frankfurter time and again persuaded his colleagues to respect agencies' broad discretion to effect congressional policy choices.13 His opinions refused to allow judicial
notions of standing to sue, due process, and evidentiary weight
to be imported into administrative processes established under
quite different legal regimes. Agencies worked to achieve
purposes ill suited to the judicial function, he argued. Congress, for example, had plainly decided to preclude certain
litigants from challenging agency actions in court, to afford
parties to administrative proceedings less than what a judge
might consider "due process," and to leave interpretation of
the underlying statute to the agency charged with its administration." Frankfurter's guiding principle had not wavered
since he extolled judicial self-restraint in The Commerce
Clause twenty years before, Nathanson thought. Throughout
his opinions, "he stresses that courts should respect the
integrity of the administrative process." Unlike several of his
brethren, "he has been more ready .. . to accept the dangers of
administrative finality simply because Congress has chosen to
accept them." In a modern administrative state, Frankfurter's
jurisprudence of deference struck Nathanson as more concerned with reason than justice: "[Tihe most that he has asked
of any agency has been a rational explanation of its choice
among competing policies authorized by statute." 2 6
B. Roanoke Rapids and Hells Canyon: Private Power over
Public Rights
National Hells Canyon Association v. FederalPower
Commission, the District of Columbia Circuit Court of
Appeals' affirmation of private over public power in Hells
Canyon,26 cited only one precedent, Chapman v. Federal
Power Commission, written in 1953 by Justice Frankfurter
over a bitter dissent by Justice Douglas.-" At issue in
Chapman were competing public and private hydroelectric
dam projects on the Roanoke River in North Carolina.

-Ibid., 240.
'-Ibid., 242 (standing), 251-53 (Frankfurter's "hands-off" policy in reviewing
due process claims in administrative procedures), 262-63 ("the administrative agency may, within limits, have discretionary authority to determine the
exact content of the general [statutory] language").
'Ibid., 264 (integrity), 265 (finality, discretion).
2'National Hells Canyon Ass'n v. FPC, 237 F.2d 777 (D.C. Cir. 1956).
"United States ex rel. Chapman v. FPC, 345 U.S. 153 (1953).
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Frankfurter's deferential administrative-law jurisprudence
collided there with Douglas' willingness to test agency action
against public-interest standards. In 1953, Frankfurter chose
private power and deference to administrative discretion at
Roanoke Rapids. Four of his brethren followed his lead.28 Four
years later, although three of his four Chapman allies were
gone, Frankfurter's authority in administrative law still enabled
him to isolate Douglas in the vote to deny certiorari in National Hells Canyon. On Roanoke Rapids and in Hells Canyon, Frankfurter's jurisprudence equated the public interest in
directing hydropower development and natural-resource
exploitation with judicial deferral to agency competence.
Chapman'sfacts anticipated those that would soon emerge
in Hells Canyon. Three private utilities proposed to build a
dam at Roanoke Rapids, where public-power advocates wanted
a federal project. 9 The Federal Power Commission found that
Congress had not withdrawn the site for public development
under Section 7(b) of the Federal Power Act and, exercising its
power under Section 4(e) of the act, licensed the private-power
dam in 1950. The Fourth Circuit Court of Appeals affirmed
the license,30 and Truman's Department of Interior joined
several Virginia rural electric associations (REAs) in seeking
Supreme Court review.,"
To Justice Frankfurter, the battle at Roanoke Rapids between corporate power and public agencies did not require the
Supreme Court "to intimate a preference between private or
public construction at this site." Instead, Chapman only
required the Court to determine whether Congress had somehow reversed itself by "withdraw[ing] the power to decide this
question from the Commission" and "contract[ing] . . . the
broad standing powers of the Commission."3 2 Frankfurter thus
2

1Frankfurter's five-justice majority included Stanley Reed, Robert H. Jackson,
Harold H. Burton, and Sherman Minton. Tom C. Clark concurred, but wrote
separately.
"Facts about the competing dam projects are at 345 U.S. 156-66.
10191 E2d 796 (4th Cir. 1951).
"A commentator quickly noted how the Fourth Circuit's celebration of
administrative discretion betrayed naivete about the utilities' dam-building
plans. Roanoke Rapids derived much of its hydroelectric value from extensive
publicly funded river works upstream. Truman's 1950 Water Resources Policy
Commission had warned that corporate utilities would "cherry-pick"
attractive hydropower sites within river basins, thus "free-loading" on public
subsidies. The Harvard Law School commentator also discerned a widening
split between the Department of Interior's public-power preference and the
FPC's sympathy for the utility industry. "Note, U.S. ex rel. Chapman v
FPC," Harvard Law Review 52 (March 1952): 894.
"345 U.S. at 169.
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decided the case by reviewing the legislative history of floodcontrol and power-production projects slated for the Roanoke
River. Though extensive and apparently indicative of a continuing congressional interest in public power, they disclosed
no intent to "take over the entire river basin for public development with such definiteness and finality so as to warrant us
in holding that Congress has withdrawn as to this whole river
basin its general grant of continuing authority to the Federal
Power Commission to act as the responsible agent in exercising the licensing power of Congress."" The Interior Department and local REAs, thought Frankfurter, were simply
inviting the federal courts to interfere with policy-making
decisions about navigable waters, which the Constitution
confined to Congress, and which Congress had delegated by
the Federal Power Act to the commission.

4

Any doubts about

the constitutional propriety of Congress' delegation of dambuilding decisions to the FPC had, for Frankfurter, been
answered seven years earlier in First Iowa Hydro-Electric
Cooperative v. Federal Power Commission."
Justice Douglas thought Frankfurter deferred too easily to
agency discretion. His reliance on congressional delegation,
charged Douglas' vigorous dissent, missed both the constitutional and practical significance of the Roanoke Rapids controversy. Rather than beginning with the assumption that the
FPC enjoyed broad powers delegated by Congress under the
Federal Power Act, the Chapman Court should have recalled
the basic constitutional principle that "Roanoke Rapids is a
part of the public domain."36 For Douglas, the question was
not whether Congress had somehow narrowed the FPC's
discretion to choose between private and public exploitation
of navigable rivers' hydropower potential, but whether the
Court was ignoring Congress' clear legislative preference for
"public projects whose authorization was in no way dependent on commission action."a' Once Douglas' dissent restated
0

Ibid. at 167.

3

"Frankfurter's Chapman opinion restated the "breadth of authority granted
to the Commission by Congress ... in hydroelectric power development."
Crucial to his conclusion that this was a case for administrative competence
and judicial deference was Congress' decision in 1930 to amend the Federal
Power Act, which "reorganized (the FPC] as an expert body of five full-time
commissioners . . . granted broad administrative and investigative power,
making the Commission the permanent disinterested expert agency of
Congress to carry out these policies." 345 U.S. at 167-68.
5328 U.S. 152 (1946).
U.S. at 175 (Douglas,

16345

17

34 5

J,, diss.) (emphasis in original).
U.S. at 181 (emphasis in original).
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the obvious-that the Roanoke River was a navigable stream
whose hydroelectric potential belonged to the public and
whose dam sites were public property-then his conclusion
was inevitable: the Court could not simply defer to agency
discretion without "infer[ring] that Congress . . . was utterly

reckless with the public domain."3 1 Frankfurter's reliance on
judicial deference to administrative expertise further galled
Douglas. The utilities' proposal, it seemed plain to him,
leveraged public investment upstream to boost downstream
private-power generation:
The true character of this raid on the public domain is
seen when Roanoke Rapids is viewed in relation to the
other projects in the comprehensive plan.

..

. The master

plan now becomes clear: the Federal Government will
put up the auxiliary units-the unprofitable ones; and the
private power interests will take the plums-the choice
ones. There is not a word in the [Federal Power] Act
which allows such an unconscionable appropriation of
the public domain by private interests.39
Chapman set the jurisprudential boundaries for the court
of appeals when public-power advocates appealed FPC licensure of Idaho Power's Hells Canyon project in late 1955.
Frankfurter's legacy of judicial caution and agency discretion
precluded any real likelihood that the three judges who decided National Hells Canyon would engage in the searching
inquiry into constitutional and economic issues demanded by
Douglas' Chapman dissent. From the outset, when court of
appeals Judge Wilbur K. Miller stated the issue on appeal as
one of agency "judgment," the Frankfurter impress was clear:
Our review of the Commission's orders in these cases is
quite limited in scope. When we have determined
whether the agency violated constitutional or statutory
provisions, and whether its decision had a substantial
basis in the evidence considered in its entirety, we are
done .4'
Miller found that Chapman controlled their decision because
the court was only reviewing "the broad discretion as to these

#345 U.S. at 182 jemphasis in original).
'345 U.S. at 181-82 (emphasis in original).
"NationalHells Canyon, 237 F.2d at 780.

WINTER/SPRINC 1999

HELLS CANYON

technical matters which Congress has committed to the
Commission. 'Judgment upon these conflicting engineering
and economic issues is precisely that which the Commission
exists to determine,' said the Supreme Court in the Roanoke
Rapids case, 'so long as it cannot be said . .. that the judgment
which it exercised had no basis in evidence and so was devoid
of reason."' 4' NationalHells Canyon briefly surveyed the
arguments for and against private exploitation of Hells Canyon. Yet this effort was more obligatory than judgmental,
given Congress' delegation of decision-making to the FPC and
Chapman's admonition against judicial second-guessing:
[it may be the Commission could properly have
concluded that the high dam project was appropriate for
federal development. But the decision was for the
Commission, not for us."
Commentary on National Hells Canyon conceded that

Chapman left appellate courts little to do when reviewing
FPC decisions. William Barnds agreed that, as soon as the
D.C. Circuit characterized the case as one "emphasizing the
broad discretion allowed the FPC in factual determinations by
the [Federal Power] Act," its reviewing job was at an end."
Congress had not yet expressed any clear preference for
building public hydropower dams on the Snake River. Thus,
unlike in the Roanoke Basin, there was not even the hint of
public-power preference at stake in National Hells Canyon.
Since the Federal Power Act, according to Frankfurter's
interpretation, expressed neither any presumption in favor of
public power nor any definitive standards to guide the FPC's
choice between private and public projects, judicial intrusion
into the agency's work would be impermissible secondguessing. 44 On one point, though, Barnds found Justice Frankfurter, private utilities, and public-power advocates in agreement: The Federal Power Act "was designed to encourage
development of our water resources." 4 Idaho Power was in
position to act. It had already secured private financing and
hired a general contractor. Federal courts had no duty to ask

41237 E2d at 779-80 (quoting Chapman) (ellipsis in original).
.2237

F2d at 784.

'William Barnds, "Decisions-NationalHells Canyon Ass'n v. RC,"
Georgetown Law Journal45 (Summer 1957): 688-91, at 689.
"Ibid., at 691.
"Ibid., at 690.
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whether constructing any dam in Hells Canyon served the
public interest better.
Death and the Eisenhower administration quickly remade
the Supreme Court between 1953 and 1957. The justices who
decided Chapman were not the same as those who would
have to weigh the court of appeals' approval of Idaho Power's
license after public-power advocates sought a writ of certiorari.16 Gone were Chief Justice Fred Vinson and Associate
Justices Stanley Reed, Robert Jackson, and Sherman Minton.
In the Roanoke Rapids case, Reed, Jackson, and Minton had
joined Frankfurter; Vinson had dissented with Douglas. Yet
so powerful was Frankfurter's authority over the Court's
administrative-law caseload that he persuaded all of his
former allies' successors-John Marshall Harlan, William J.
Brennan, Jr., and Charles E. Whittaker-as well as the new
chief justice, Earl Warren, to vote against Douglas when
National Hells Canyon came before the Court in the 1956
term. Even Hugo Black deserted his Roanoke Rapids dissent.
Douglas alone thought Hells Canyon a good place to refight
the Roanoke Rapids battle and perhaps to question the
assumption that any dam served the Northwest's public
interest."

I. A "NEW LOOK" AT FPC AND THE D.C. CIRCUIT
A. Eisenhower Remakes the FPC: "Partnership"and
Partisanship
The Federal Power Act directed the Federal Power Commission to decide whether private enterprise or public
agencies, such as the Army Corps of Engineers and the
Interior Department's Bureau of Reclamation, should dam

'NYT, November 18, 1956.
U.S. 924 (1957). Volume 353 of the United States Reports, iii, lists
the Supreme Court's 1956-57 members. Volume 345, iii, lists the Supreme Court's 1952-53 members. Four justices must vote in favor of
reviewing a lower federal court decision to grant certiorari. Maryland v.
Baltimore Radio Show, 338 U.S. 912 (1950) (Frankfurter, J.). Melvin I.
47353

Urofsky, Division and Discord: The Supreme Court under Stone and
Vinson, 1941-1953 (Columbia, S.C., 1997), and Mary Frances Berry,

Stability, Security, and Continuity: Mr. Justice Burton and DecisionMaking in the Supreme Court, 1945-1958 (Westport, Conn., 1978), offer
useful, but quite different, interpretations of personnel changes in the
Court during the fifties.
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Idaho Power Company's "low" Hells Canyon Dam under construction in the early 1960s. (Courtesy of Idaho Power Co.)
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interstate waters to generate electricity.4" Given the
commission's statutory discretion and the agencies' statutory powers over hydroelectricity, presidential appointments
after Republicans won control of the White House in 1952
offered corporations favoring private power new opportunities to reverse decisions made during the previous twenty
years.
Under Franklin Roosevelt, the Interior Department, which
oversaw substantial hydroelectric projects through its Bureau of Reclamation, was directed by a single leader: Harold
Ickes, the longest-serving interior secretary in history. 9 To
historian Elmo Richardson, "[tihe New Deal's legacy in the
area of natural resource policy was, to a great extent, the
record of the old warhorse, Harold Ickes. No other official
could match his mastery of the problems that faced the
government or the means that might be used in postwar
programs."" After Truman succeeded to office in April 1945,
federal water policy lost much of its Rooseveltian unity.
Truman quickly indicated his desire for Ickes' rapid departure, and Ickes promptly reciprocated, showing equal and
more public disdain for his White House adversary." Two
secretaries thereafter directed Harry Truman's Interior
Department: Julius "Cap" Krug between 1945 and 1949, and
Oscar Chapman through the end of the Truman administration.
Eisenhower also failed to match Roosevelt's legacy of
administrative continuity at Interior. His first interior secretary, Oregon governor Douglas McKay, left office in 1956. Fred
Seaton, a former U.S. senator from Nebraska, took over
through the end of the Eisenhower administration in 1961. As
Truman's special Water Resources Policy Commission foresaw
in its 1950 report, divided and unsteady federal responsibility
for natural resources policy-making encouraged proponents of
particular policies and projects to capture control of specific

"National Hells Canyon Ass'n v. FPC, 237 F.2d 777 (D.C. Cir. 19561, supplies
a basic explanation of the statutory framework under sections 4, 7, and 10 of
the FPA, codified at 16 U.S.C. §§ 797, 800, and 803. Two contemperaneous
law review articles discussed the Federal Power Act's complex statutory
history: "Note, Public or Private Power-Responsibilities of the FPC,"
Indiana Law Journal29 (Summer 1954): 560-77, text at notes 2-5; Charles P.
Schwartz, Jr., "NiagaraMohawk v. FPC: Have Private Water Rights Been
Destroyed by the Federal Power Act?" University of Pennsylvania Law
Review 102 (November 1953): 31-79, at 31-37.
"Richardson, Dams, Parks & Politics, Prologue.
solbid., 18.
5

Ibid., 19-22.
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federal posts and agencies, using these redoubts to force
decisions that served their needs. 2

When Idaho Power applied in 1950 for a license to build a
single dam in Hells Canyon, the FPC's commissioners and
their senior legal staff were all either Roosevelt or Truman
appointees. For more than two years, the commission took no
substantive action on Idaho Power's first license bid. By the
time the company filed its second round of license applications in spring 1953, expanding its proposal to three dams,
partisan politics had dramatically changed the commission's
complexion. Less than six months after Eisenhower's 1952
defeat of Adlai Stevenson, a new FPC began to appear, one far
more hospitable to private power on the Snake. Consequently,
the commission ordered its new general counsel to commence
full-scale hearings in summer 1953. By spring 1955, when an
agency hearing examiner recommended approving Idaho
Power's license application, the commission had become an
Eisenhower/private power stronghold.
Eisenhower and Truman considered the Pacific Northwest-broadly defined to include Montana, Utah, Idaho,
Oregon, and Washington-a key 1952 battleground. While the
GOP controlled most of the region's governorships, Democrats
continued to enjoy congressional dominance attributable to
their New Deal legacy." At a Boise, Idaho, campaign rally in
August 1952, Eisenhower pledged to reverse decisively the
course of federal natural-resources policy in the Northwest.
He charged that Democrats, dedicated to a "philosophy of the
left," had tried to reduce the West to a "province of Government by absentee landlords." Sarcastic and caustic by turns,
the general blasted New Deal public-power projects, leaving
few listeners uncertain about his administration's course if
Hells Canyon became his responsibility:
The Government will build power dams, the Government will tell you how to distribute your power... . The
"Lengthy articles collected in complete issues dedicated to "River Basin
Development," Law and ContemporaryProblems 22 (Spring 1957), and
"Water Resources," ibid. (Summer 1957), consider the law, politics, economics, and administration of national and state water policies. Few of the
authors deemed river ecology a factor worth discussing. These were, after all,
serious participants in the nation's postwar drive to exploit nature. As
Richardson noted, federal water policy in the fifties mixed "economic
materialism, bureaucratic inertia, and political gamesmanship." Danis, Parks
& Politics, 201.
"White, A New History of the American West, chs. 17 and 18, discusses the
West's enthusiastic embrace of the New Deal from 1932 to 1936, and the
concrete benefits its residents reaped from their identification with FDR and
his successor.
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Government does everything but come in and wash the
dishes for the housewife. 4
Eisenhower hammered at the public-versus-private power
issue each time he swung through the Northwest. One month
before Election Day, he told a shivering audience at the Seattle
Civic Ice Rink that Democrats had packed the Federal Power
Commission to force "whole-hog Federal Government" on the
West. Terming this a "different kind of corruption . . that
goes to the roots of our American system," he charged the FPC
with being "far more interested in empire-building" than in "a
real working partnership." Eisenhower, testing a rhetorical
label for the choices that would reveal his administration's
philosophy toward Hells Canyon after 1952, pledged the West
would "have all the power it requires for efficient use of its
vast resources" through "full use of private resources plus a
local-state-federal partnership." He had no quarrel with
Democrats and public-power advocates on the underlying
question of ends: "We need river basin development to the
highest degree." But he signaled his clear intent to select new
means.55
To the victor in 1952 would go the right to fill key posts
on the Federal Power Commission, which would decide
whether Idaho Power or the United States, acting through
the Bureau of Reclamation or the Army Corps of Engineers,
would dam Hells Canyon. Truman had tried to ensure his
legacy of public power, nominating Washington governor
Monrad Wallgren, a friend from their Senate days, to a fiveyear term as the commission's chairman in 1950.6 Led by
Wallgren's bitter home-state Republican adversary, Senator
Harry Cain, the Republican Senate refused Truman's appointment.
Cain won his reward. Eisenhower seized the opportunity
given him in the 1952 Republican landslide by nominating
Jerome K. Kuykendall to chair the FPC in April 1953.
Kuykendall, a Tacoma, Washington, attorney, was a Cain

"August 20, 1952, speech in Boise, Idaho, NYT August 22, 1952. Truman,
infuriated by criticisms of public services delivered by "a man who has spent
much of his adult life in the service of that same government," lashed back
in October. "[Plublic power in this country is just as much a part of the
American system as public schools or municipal waterworks." NYT, October 2,
1952 (Hungry Horse Dam dedication, Kalispell, Montana).
55

NYT, October 7, 1952.
,"Factson File: 1949, pp. 340, 397; Facts on File: 1950, p. 164.
5

'Richardson, Darns, Parks & Politics, 35.
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prot6g6 who chaired the state's Public Services Commission."
Kuykendall, in turn, remade the commission's senior legal
staff, promoting Willard W. Gatchell to general counsel and
reaching deep into the commission's staff to elevate John C.
Mason to become Gatchell's assistant."9 Shortly after his
Senate confirmation, Kuykendall persuaded his fellow
commissioners to begin hearings on Idaho Power's license
application. Idaho Power, correctly perceiving the message
sent by Eisenhower's choice of Kuykendall and the latter's
promotion of Gatchell and especially Mason, filed new
applications for its three-dam complex with the FPC on
15 May 1953.60

Private-power advocates nationwide cheered Eisenhower's
determined remodeling of the FPC. Idaho Power had particular
reason to celebrate. As each Democratic commissioner's fiveyear term expired, Eisenhower named a private-power advocate to succeed him. By the time the full commission had to
decide whether to issue Idaho Power's license, the five-member
commission had an Eisenhower majority. Frederick Stueck, a
St. Louis attorney who had aided the Republican campaign in
1952, replaced D.E. Doty in June 1954.61 Eisenhower finished
transforming the agency into a private-power bastion in the
nick of time for Idaho Power. When FPC examiner William
Costello filed his record of decision, recommending Idaho
Power's licensure in early April 1955, the five-member commission still had a Truman majority: vice chairman Nelson
Lee Smith and commissioners Seaborn L. Digby and Claude L.
Draper. But in February, Eisenhower had named Connecticut
Public Utility Commission general counsel William R.
Connole to succeed Smith as vice chairman.62 Smith's term

"For Kuykendall's background and nomination, Facts on File: 1953, p. 124;
NYT, April 23, 1953. Cain, a Tacoma banker, had been that city's mayor from
1940 to 1946 before he was elected to the Senate in 1946. Biographical
Directoryof Congress, 689.
59

Gatchell's and Mason's careers epitomize their serviceability to Eisenhower
and Kuykendall. Gatchell had been an FPC staff counsel for twenty-two years
before his promotion to general counsel. He retired in 1960, to be succeeded
by Mason. As soon as John Kennedy took office in 1961, Mason was relegated
two levels down, becoming one of the commission's deputy general counsels.
He left government service in 1967, aged fifty-five, to join a Philadelphia law
firm's Washington, D.C., office. The firm represented some of the nation's
largest utilities. Who's Who in America: 1956-57, p. 937 (Gatchelil) Who's
Who in America: 1972-73, vol. 2, p. 2045 (Mason).
"Idaho Power, 14 F.P.C. at 57.
"'Factson File: 1954, p. 372.
"Facts on File: 1955, pp. 67, 124.
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expired on June 22, and Connole was sworn in the next day.6
The full commission heard oral arguments on the Idaho Power
case on July 6. One month later, the full commission sustained Costello's hearing decision and awarded Idaho Power a
fifty-year license to build all three of its proposed dams in
Hells Canyon.64 Eisenhower acted again in 1956 to ensure
that the FPC would remain sympathetic to his vision of
"partnership" in Hells Canyon. While the Idaho Power
license decision was pending before the court of appeals in
summer 1956, the president named Wyoming Republican
state judge Arthur Kline to replace Draper, whose term
expired in June. 6 1
B. JudicialAppointments: Eisenhower, Danaher, and the
Districtof Columbia Circuit
On the Snake River in Hells Canyon, the outline of new
forces making federal water policy in the 1950s emerged.

14 of the FPC's published decisions obscures the impact of
Eisenhower's private-power appointment strategy on the commission's Hells
Canyon decision. The volume's list of the 1955-56 commissioners is footnoted: "The Commissioners in 1955 were Jerome K. Kuykendall, Claude L.
Draper, Seaborn L. Digby, Frederick Stueck, and Nelson Lee Smith. Mr.
Smith's appointment expired on June 22, 1955, and William R. Connole was
appointed on June 23, 1955." 14 EP.C. [unpaginated). In fact, Eisenhower
appointed Connole in February, Connole immediately took his seat when
Smith's term expired, and the decision-making commissioners on Idaho
Power's case in 1955 never included Smith, who participated in neither
July's oral argument nor issuance of the FPC's license decision in August.
Thus, in the only two times the full five-member commission considered
the merits of Idaho Power's Hells Canyon bid, Eisenhower's private-power
majority had taken office.
"Idaho Power, 14 F.P.C. at 72 (oral argument), 79 (50-year license).
'NYT, March 10, 1956; June 6, 1956. All later FPC decisions on Hells
Canyon-such as denial of public-power advocates' plea to halt dam construction during their appeal of the license-were the products of a commission solidly controlled by Eisenhower appointees. As later became evident,
M-K's construction of the three dams exacted a high toll on anadromous fish
runs in the Middle Snake. The FPC largely dismissed pleas for assistance in
requiring Idaho Power and its contractor to take license-based steps to better
safeguard the river's fishery in the later 1950s. During the 1953-54 administrative hearing, evidence that Idaho Power's operations elsewhere on the
Snake River had severely damaged fisheries had to be introduced by the
intervenors, rather than by Mason, the FPC's own trial counsel. The company
dismissed Boise angler Clayton Davidson's passionate testimony about fish
kills as "grossly exaggerated." NYT, October 16, 1953. Court files in Nez
Perce Tribe v. Idaho Power Co., CV91-0517 (U.S. District Court for the
District of Idaho), document the dams' gathering pressure on salmon and
steelhead that spawned in and migrated up and down the Snake.
6'Volume
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When public-power advocates appealed the FPC's 1955 licensure, the federal appellate panel responsible for reviewing the
agency's compliance with the Federal Power Act included a
recent appointee with distinct reasons for appreciating
Eisenhower's mandate. The federal courts were integral to
federal decision-making about natural resources exploitation.
In the case of hydroelectricity, dams on interstate or navigable
rivers (the Snake was both) implicated national policies
requiring at least statutory interpretations by the federal
judiciary. 66 And the courts could potentially assess the constitutional implications of private power dams. As Douglas'
dissent noted about the private dams on North Carolina's
Roanoke River authorized in Chapman v. Federal Power
Commission, "The dam sites on this navigable stream are
public property. . . . This project is as much in the public
domain as any of our national forests or national parks. It
deals with assets belonging to all the people."6
Given the prevailing Frankfurter paradigm on administrative discretion and judicial diffidence, the federal bureaucracy's
most influential appellate court-the District of Columbia
Circuit Court of Appeals-could be expected to approach
cautiously the FPC's grant of a license to Idaho Power.61
Eisenhower's first appointment to that court further strengthened the commission's position on appeal. John A. Danaher's
presence on the court of appeals panel considering National
Hells Canyon ensured a respectful hearing for corporate-power
advocates striving to defend Idaho Power's 1955 license.
The National Hells Canyon Association appealed the FPC's
Idaho Power ruling in October 1955.69 The Federal Power Act
6

"Charles P. Schwartz, Jr., "Federalism and Anadromous Fish: FPC v. Oregon,"
George Washington Law Review 23 (April 1955): 535-47, discusses the interplay between federal executive agencies and the federal courts.
1345 U.S. at 176.
MSee text supra at notes 15-47.
6

`NYT, October 29, 1955. Public power advocates had organized the association as it became clear that Eisenhower's new interior secretary Douglas
McKay intended to withdraw his department's formal opposition to Idaho
Power's private dam bid. "Hells Canyon Dam Stirs Bitter Fight," NYT July 6,
1953 (McKay "leaving the matter to the FPC"). Spearheaded by Idaho's new
congresswoman Pfost and eastern Oregon's future congressman Al Ullman
(he would be elected in 1956, defeating a private power supporter), the
association was, according to the D.C. Circuit's opinion, "organized in 1953
by certain farm and labor organizations, public power associations and Rural
Electric Associations for the purpose of opposing Idaho Power's application
and advocating federal development instead." 237 F.2d at 778 n. 2. William
Ashworth, Hells Canyon: The Deepest Gorge on Earth (New York, 1977), chs.
5-7, discusses regional political alignments and the association's birth.
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permitted appellants to file in either the D.C. Circuit or the
Ninth Circuit, which included both Idaho and Oregon.' In
retrospect, Evelyn Cooper and Lucien Hilmer, lead counsel for the
association, may have erred in lodging their appeal in the D.C.
Circuit. Its fealty to New Deal administrative-deference jurisprudence of the Frankfurter variety made it unusually sympathetic to
federal regulatory agencies' claims for discretion and interpretive
authority. By contrast, the Ninth Circuit may have offered a
marginally less hostile forum to challenges of agency action."
The three-judge panel of D.C. Circuit judges assigned to decide
whether the FPC had interpreted the Federal Power Act properly
in licensing Idaho Power included Eisenhower's first appointment
to that bench, John A. Danaher, in November 1953.2 Judge
Danaher's extensive political background enabled him to appreciate acutely the partisan nature of decisions about Hells Canyon
being made simultaneously in Congress, the executive agencies,
and the courts." In addition, the president's considerable personal
influence in making him a federal judge must have given Danaher
a particular insight into the case's high stakes for redeeming
Eisenhower's campaign promise of "partnership."
71l6 U.S.C.

§

8251.

"The Ninth Circuit had twice recently struggled with the implications of
FPC discretion for Northwestern fisheries and governance. In 1953, the court
had reluctantly affirmed a dam license on Washington's Cowlitz River, in
State of Washington Dep't of Game v. FPC, 207 F.2d 391 (9th Cir. 1953), cert.
denied, 347 U.S. 936 (1954); and in 1954 had rejected the FPC's licensure of a
private dam on Oregon's Deschutes River, State of Oregon v. FPC, 211 F.2d
347 (9th Cir. 1954), only to see the U.S. Supreme Court, in FPC v. Oregon,
349 U.S. 435 (1955), sustain the commission's vast powers under the Federal
Power Act. For the reasons behind the Ninth Circuit's hesitant embrace of
Frankfurter's New Deal jurisprudence of administrative discretion and
judicial diffidence, David C. Frederick, Rugged Justice: The Ninth Circuit
Court of Appeals and the American West, 1891-1941 (Berkeley, Calif., 1994),
suggests lines of historical inquiry.
nThe two other panelists also boded ill for the association's attack on
administrative discretion. Wilbur K. Miller, a 1945 Truman appointee, was a
Kentucky crony of that state's then-Democratic senator and later Truman
vice president, Alben Barkley. George Thomas Washington, a 1949 Truman
appointee, was a Yale-educated Rhodes scholar who had taught corporate law
at Cornell before rapidly rising through the wartime military's legal ranks.
Washington represented the federal government's interests so impressively
that Attorney General Tom Clark and Truman elevated him to acting
solicitor general in 1946. He joined the D.C. Circuit Court in 1949 directly
from his permanent appointment as assistant solicitor general. Truman
named his patron, Clark, to the Supreme Court that same year. "Wilbur K.
Miller" and "George Thomas Washington," Directoryof American Judges:
1955 (Chicago, 1955).
"Eisenhower named Danaher in a recess appointment in September 1953; the
Senate did not formally confirm his nomination to the court of appeals until
March 1954. NYT, September 30, 1953; March 30, 1954.
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Before joining the appellate bench, Danaher had had extensive experience with all three federal branches, as well as with
the peculiarly ferocious battles spawned at the state level by
partisan struggles for influence. He had ascended quickly
through the ranks of Connecticut Republican politics in the
1920s and 1930s, serving as an assistant U.S. attorney in the
Coolidge and Hoover administrations before winning election
as state treasurer in 1934. Danaher's ethnic pedigree and
academic qualifications (be was an Irish Catholic and a Yale
College and Law School graduate) enabled the GOP's Yankees
to attract urban Catholic votes. Defeating an Irish Catholic
Democrat in 1938, Danaher entered the U.S. Senate at age
thirty-nine. In 1944, however, in his first bid for reelection, he
was beaten by a Catholic Democrat. Danaher, by then
privately practicing law in Hartford and Washington, started
the 1952 Republican presidential race as a Taft backer. His
desertion helped him steer the Nutmeg State's convention
delegation toward Eisenhower. He continued to deploy his
considerable political and legal skills on the general's behalf
during the fall campaign, managing the Republican National
Committee's research division."
Danaher reaped his reward for advancing Eisenhower's
cause against Taft and Stevenson: His name quickly surfaced
in summer 1953 as a likely appointee to one of two vacancies
on the Second Circuit Court of Appeals. But a combination of
intra-party enmity, spawned by his switch from Taft, and
professional disdain, centered in the Second Circuit's august
bench, quickly put Danaher on the defensive. As summer
ended, his likely nomination to the Second Circuit faded; a
powerful coalition of judges and attorneys in New York and
Connecticut had publicly formed to block his appointment.16
President Eisenhower rescued Danaher from the fate of a long
life practicing law in Hartford, though, by nominating him on
September 29 to a vacancy on the D.C. Circuit opened by a
death less than two weeks earlier.77 Eisenhower stuck by
Danaher during one more critical skirmish, his Senate confirmation. The Senate Judiciary Committee, determined to win
patronage battles in the Midwest, seemed willing to sacrifice
"BiographicalDirectory of Congress, 75th and 76th Congresses, 822
(Danaher biography).
"This portrait of an active Republican former officeholder comes from NYT,
July 7, 1953; August 21, 1953; September 17, 1953.
' 6This account of necessarily backdoor maneuverings is drawn from NYT, July 25,
1953; July 28, 1953; August 6, 1953; August 21, 1953; September 30, 1953.
nNYT September 30, 1953 ("surprising many," the Times observed of
Eisenhower's abrupt change of course).
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Danaher in March 1954. Finally, administration pressure broke
the logjam, Senator William Langer (R-N. Dak.) adjusted his
differences with the White House, and Danaher officially joined
the court where he had been serving since November 1953."
III. Red-Baiting on Wall Street: PrivatePower's Triumph in
Congress
National debate about the best means of electrifying Hells
Canyon juggled symbols packed with political dynamite. The
Hells Canyon struggle between 1950 and 1957 took place in an
atmosphere supercharged by fantastic claims about communist
subversion in government and Soviet dominance abroad. In and
out of government, McCarthyite images of "creeping socialism"
and "union dictatorship" stigmatized public-power advocates.79
Congress' disdain for Truman's Columbia Valley Administration probably owed more to Korea's explosion than to
domestic fears of collectivism." By 1952, though, the utility
industry had learned to exploit McCarthyite fears. Industry
leaders and sympathetic politicians were able to assemble
formidable national and regional coalitions by branding Idaho
Power's opponents as dangerously collectivist."
"This account of Danaher's Senate ordeal is drawn from NYT, March 13,
1954; March 30, 1954.
"Senator Joseph McCarthy's spectacular career as the nation's leading anticommunist rabble-rouser covered the first half of the Hells Canyon controversy, between his "Wheeling speech" of February 1950 and his censure by
the U.S. Senate in December 1954. He died in May 1957, one month after the
Supreme Court refused to set aside the FPC license to Idaho Power. Robert
Griffith, The Politics of Fear: Joseph R. McCarthy and the Senate (New York,
1970). Stephen Whitfield, The Culture of the Cold War, 2d ed. (Baltimore, 1996),
analyzes the ways in which fear of communism distorted an array of domestic
debates. Elizabeth A. Fones-Wolf, Selling Free Enterprise:The Business Assault
on Labor and Liberalism, 1945-1960 (Urbana, Ill., 1994), explores a specific phase
of the anticommunist offensive with obvious implications for Hells Canyon.
"oSee text supra at notes 6-10.
"We know too little about why the public-private power debate became so
ferocious in the fifties. Richardson, Dams, Parks, and Politics (1973), wrote
well before environmental and political-cultural historiography of the
postwar period began to flower in the mid-1980s. Samuel P. Hays, Beauty,
Health, and Permanence:Environmental Politics in the United States, 195.51985 (New York, 1987), and Robert Griffith's two studies, "Dwight D.
Eisenhower and the Corporate Commonwealth," American Historical
Review 87 (February 1982): 87-122, and "Forging America's Postwar Order:
Domestic Politics and Political Economy in the Age of Truman," in Michael
J. Lacey, ed., The Truman Presidency (Cambridge, England, 1989), 57-88, offer
suggestive hints. Any fuller interpretation of Hells Canyon must make use of
the utility industry's own account of its goals, found in volumes 39 to 60
(1947-57) of Public Utilities Fortnightly.
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Eisenhower's election stimulated new efforts on Wall
Street, on Capitol Hill, and in the Northwest to mobilize
opinion along lines selected by private power. Turn on the
Light, a pamphlet published in December 1952 by the utility
industry's public-relations lobby, warned Americans about
"the growing Federal power empire." The pamphlet was sent
free of charge nationwide to utility shareholders and employees, educators, and public officeholders. 2 At the Investment
Bankers Association's year-end meeting in New York, its
Public Services Securities Committee called a press conference to brand public power "a national threat." 3 Elected
officials, conditioned by a decade of national-security crisis to
delegate vast powers to corporate business, characterized
Idaho Power's Hells Canyon project as "put[ting] power
development in its proper sphere as an economic rather than a
political fact."84 Private dams, argued Idaho's Republican
governor Len B. Jordan, "will return their investment and pay
dividends."" The New York Times reported in October 1951
that Idaho's "leading citizens and private business enterprises
see no reason why government funds should be used to produce the same electric generating capacity when private
capital is willing and able to do the job."1 6 From Wall Street,
the National Association of Electric Companies distributed
studies purporting to show that its members had "more than
met our responsibility to furnish power where and as needed"
since the end of World War II. "Those who advocate greater
spending of taxpayers' dollars for government power production," the NAEC warned, "often do so without regard to our
nation's actual power needs or to the facts about the expanding plans of the electric companies."7 One month before
being named Eisenhower's new secretary of defense, former
General Electric chief executive Charles E. Wilson described
the Hells Canyon choice as one between a "powerful dictatorship of union executives" who would lead the Northwest
"down the road to Socialism" and free enterprise's respect for
local control and market discipline." His audience, the Bond
2

NYT, December 3, 1952 (National Association of Electric Companies).

'albid. Eisenhower's new secretary of state, John Foster Dulles, had long
represented both major utilities and their underwriters in his Wall Street law
practice. Douglas, Go East, ch. 18.
"Senator Guy Cordon (R-Ore.), NYT, December 24, 1952.
`NYT, December 31, 1952.
'6NYT, October 21, 1951.
NYT, August 11, 1952.
"NYT, October 17, 1952.
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Club of Wall Street, applauded: They would soon be responsible for selling and buying the $175 million in bonds that
Idaho Power needed to pay for its three-dam complex."
Eisenhower's choice of Douglas McKay as his new secretary
of interior in late November 1952 signaled that the emotional
slogans of the fall campaign had accurately summarized his
intent to get "whole-hog Government" out of the Northwest's
river basins."0 McKay, Oregon's Republican governor and the
grandson of Scots immigrants, was a wealthy car dealer from
Salem. He had vigorously fought Truman's CVA in 1949-51.
Although the secretary-designate "described natural-resources
development as a hobby of many years," the New York Times
characterized him as an "arch foe of the river valley development favored by the Truman Administration. "91 Barely three
months after taking office in January 1953, McKay ordered the
Interior Department's Bureau of Reclamation to withdraw its
formal opposition to Idaho Power in the FPC's proceeding.
Congressional advocates of federal dam-building in Hells
Canyon correctly predicted that this reversal of the
department's long-standing position, coming one month after
Eisenhower had named public-dam opponent Jerome
Kuykendall to chair the FPC, would mean resumed hearings
on Idaho Power's application and an eventual choice of private
over public power.92
McKay defended his decision as frugal and rational, dedicated more to budget-balancing than ideology: "Public power
is here and it's going to stay." 3 But at his press conference
that same day, the president recalled the issue at stake in
Hells Canyon: It was "local control," symbolized by Idaho
Power, versus "exclusive [federal] jurisdiction." By giving
Republicans landslide majorities in 1952, Eisenhower told his
questioners, Idahoans and Oregonians "insisted that they did
not believe in this big hydropower scheme."9 4 A month later,

the president more fully explained why his "partnership"
preferred corporate power instead of public management of the
hydroelectric transformation of the West's rivers. At the
dedication of Garrison Dam on the Missouri River in North
Dakota, Eisenhower assured his listeners that huge federally
"National Hells Canyon, 237 F2d 780.
9

oSee text supra at notes 53-55.

''NYT, November 21, 1952.
"2NYT, May 7,1953.
9`NYT, May 15, 1953.
94

Ibid.
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funded public works would continue to transform the West's
nature into commodities. But appropriations must not carry
the taint of dictatorship: "[T]here is always a place in our
country for private enterprise. Indeed, when that function
disappears then we will be under some alien form of govern-

ment."'
Oregon's Democratic senator, Wayne Morse, reacted furiously to the administration's preference for corporate power in
Hells Canyon. Long a backer of federal projects to exploit the
West's natural wealth, Morse sounded the themes in 1953 that
structured congressional debates about Hells Canyon for the
next four years. He told a Democratic Party gathering in
Portland in June that McKay's "surrender" to Idaho Power
typified a "cold-blooded pattern of subservience to private
utility monopoly." "I shall fight," Morse promised, "to protect
the people of Oregon from having to pay tribute in the form of
high power rates to a private utility out to monopolize the
Snake River." 9 6 Back in Washington, D.C., in July to press his
and Senator Warren Magnuson's bill to authorize a federal high
dam in Hells Canyon, Morse renewed his attack on McKay
and on Kuykendall's FPC, which had just announced its
decision to begin hearings on Idaho Power's new three-dam
license proposal. "Why is the FPC in a mad rush to decide the
Hells Canyon case?" Morse asked the Senate. Idaho Power's
"hit-and-run Cadillac crusade" threatened the national interest. He claimed McKay, the "Cadillac's driver," had publicly
praised Idaho Power's project." McKay's protest that he had
never expressed any preference for Idaho Power's Hells Canyon project did little to reassure Morse and the friends of
public power in Congress."

IV. CONCLUSION
Only seven years elapsed between Truman's public-power
idea-the Columbia Valley Administration-and the privatepower reality of Idaho Power's Hells Canyon complex. Between 1950 and 1957, corporate power shaped both the law
and the politics of Hells Canyon's hydroelectric future. Many

"NYT, June 12, 1953.
6

9 NYT,

June 13, 1953.

"NYT, July 12, 1953.
"NYT, July 15, 1953.
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Oregon senator Wayne Morse was an outspoken proponent of the
federal government's public power system in the Pacific Northwest.
(Courtesy of Dwight D. Eisenhower Library)

Northwesterners passionately opposed Idaho Power. Wayne
Morse and Gracie Pfost spoke for them. Just as many, and
probably more, welcomed private enterprise's gaining a concrete foothold in the canyon. Douglas McKay made sure the
Interior Department's policies reflected their preferences. Each
camp claimed its dam project was "in the public interest,"
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while its rival's project would waste natural resources and
oppress the Northwest's human residents. Yet the tempest
spawned by the Hells Canyon controversy, which rivaled in
fury the river's own headlong dash down the black rock walls,
concealed two fundamental truths now visible a half-century
later. First, both federal largesse and corporate capital were
busily remaking the Snake Basin in the interests of production
and consumption." And where that project required a legal
choice between federal and private leadership, none of the
combatants thought the law should do anything other than
referee the political debate and order the victor's exploitation
of triumph.
Governing law, expressed in the Federal Power Act and
other federal statutes, commanded the Federal Power Commission to assess all relevant factors before awarding Hells Canyon's
electric potential to either the utility industry or the federal
dam-building agencies.10o Yet the law's actual application
reflected its interpreters' contemporary assumptions. Hydroelectricity was deemed the Snake River's highest productive
use. To other values, whether embraced by Nez Perce tribal
anglers or Boise sportsmen, the law gave no hearing. Testimony
about Idaho Power's destruction of fisheries at its other Snake
River dams came into the FPC's license hearing only over the
agency's objection. Not a word of the appellate decision
validating the commission's license to Idaho Power mentioned
fish, recreation, the river's biological health, or the canyon's
scenic and cultural significance to both Indians and whites.
Much changed in politics and law between CVA and National Hells Canyon. Yet before Idaho Power completed its
three-dam complex in the mid-1960s, the law's continuous
dialogue with the Snake in Hells Canyon would yield different
appreciations of the river's values and corporate power's consequences. Under pressure due to ecology and social change,
Northwesterners and the nation at large would enter a new
phase of legal transformation deep in the black rock canyon.
"Thomas Harvey, "The Changing Face of the Pacific Northwest," Journalof
the West 37 (July 1998): 22-32, finds that both the state and business
urbanized the region's landscape.

mThree

different postwar statutes directed the FPC to consider biology and
recreation in its licensing decisions under the Federal Power Act: the 1946
Fish and Wildlife Coordination Act Amendments, ch. 965, 60 Stat. 1089,
codified at 16 U.S.C.S. §§ 661-66 (19971; the Fish and Wildlife Act of 1956,
ch. 1036, 70 Stat. 1120, codified at 16 U.S.C.S. § 742a-742j (1997); and the
Fish and Wildlife Coordination Act of 1958, P.L 85-624, 72 Stat. 563, codified
at 16 U.S.C.S. §§ 661-66 (1997). The 1946 Administrative Procedure Act, ch.
324, 60 Stat. 327, codified at 5 U.S.C.S. §§ 551-59, 701-706 (1997), exerted its
own long-term influence on the FPC's administration of the FPA.
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AND REPRESENTATION: THE CASE OF
NATIVE AMERICAN WATER RIGHTS
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A. WEITZ

of the ironies of democracy lies in the

inherent contradiction between the underlying theory that the
people should govern themselves and the reality that a government representing millions of people cannot hope to function
if each member of society must pass upon each and every
action and law. Therefore, the people in a democracy delegate
their authority to a smaller, more efficient body of elected
officials. Herein lies the problem: To what degree are the
elected officials in a democracy responsible to the voters who
placed them in office, and from whom, as a collective body, do
they derive their power to act? What should a representative
do on behalf of his constituents? To what extent is he obligated to follow the direct wishes of those who elected him,
and when, if at all, can he exercise his own judgment for what
he perceives to be the good of the nation? How does a representative in a federal system of government resolve conflicting
interests between those in his district and those who have no
place to look for assistance other than his good offices? All of
these questions go to the heart of political representation. The
career of John Rhodes, Republican U.S. representative from
the First District of Arizona, offers a fascinating opportunity
to examine notions of representation in the twentieth century,
on the part of both an elected official and his constituents.
In the twentieth century, political representation became
increasingly important as America expanded to its westernmost boundaries. The physical environment in the West and
the expanding role of the federal government in local and state

Mark A. Weitz is a legal and southern historian in the History
Department at Auburn University-Montgomery, Montgomery,
Alabama.
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affairs placed growing importance on the functions of state
and federal representatives. The first fifteen years of John
Rhodes' career and the explosive issue of water allocation in
Arizona provide a vivid example of the dilemmas faced by
elected officials in the twentieth-century West and the realities of a political system that responded to the needs of many
but left some feeling cheated.
The 1950s and 1960s in America presented a plethora of
political issues for examination. Basking in the glory of victory
in World War II and simultaneously settling down to life in the
shadow of the rapidly escalating Cold War, Americans debated
questions of military spending, nuclear weapons, social
security, labor relations, communism, and education. However, the most effective way to examine the peculiarities of
representation and political action is to find an issue that
affected the people of one state in a concrete and personal way,
created at least two clearly competing sides, and, if possible,
possessed that element of all good classical Greek tragedies,
the inability of mortal humans to resolve the conundrum. In
Arizona, water presented such an issue, and John Rhodes
found himself at the center of the controversy.
Conflicts surrounding notions of representation occupied a
prominent place in American political history even before the
American Revolution. Although subtle nuances existed, two
clear theories emerged early in America's history. One concept
held that a representative acted as an agent or trustee of the
people as a whole, legislating for the good of the general
population and not for any one part of the nation. The contrary theory of representation followed the much stricter
notion of "actual" representation that bound the representative to follow the specific instructions of his constituents. A
trustee going beyond the wishes of those creating the trust or a
creation becoming greater than the creators constituted an
unacceptable state of affairs for actual representationists.
These notions of representation remained important issues
throughout the nineteenth and into the twentieth century.'

'For good coverage of representation from the Stamp Act through the Civil
War, see James Otis, "Considerations on Behalf of a Colonist in a Letter to a
Noble Lord," in James R. Ferguson "Reason in Madness: The Political
Thought of James Otis," William & Mary Quarterly36 (1979): 194-214;
Gordon S. Wood, The Creation of the American Republic, 1776-1787 (New
York and London, 1969), 27; Robert A.. Gross, The Minutemen and Their
World (New York, 1976), 162; Robert W Tucker and David C. Henderson,
Empire of Liberty: The Statecraft of Thomas Jefferson (New York and Oxford,
1990); Harry Watson, Liberty and Power: The Politics of Jacksonian America
(New York, 1990); Michael Holt, PoliticalCrisis of the 1850s (New York,
1978).
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On April 17, 1964, Senator William F. Bennett of Utah
addressed the Senate: "Mr. President: Utah is a state
where a drop of water is almost as valuable as a nugget of
gold. Water in an arid land such as ours is the very lifeblood of the economy and the future. Without water
there is no future for Utah. Without water there is no
future for the West." 2
Bennett's opening remarks prefaced a long and involved
discussion of the dispute over the release of water from Glen
Canyon Dam on April 14, 1964, but his analysis of water and
its link to the West crystallized the importance of water for
America's western states. The issue is much more complex
than a mere insufficiency of supply for a homogeneous population. Despite water's apparently well-established physical
qualities, western water assumed unique propensities that,
given the competing interests in the West, defined the
importance of the resource and the nature of the struggle
over its allocation.
In describing his tribe's attempts to secure its water rights,
Navajo tribal chairman Peterson Zah reflected on his childhood conceptions versus adult realities: "When I was a kid in
geography, I was taught that water always flows downhill.
What I have learned since is that water flows to money and
power, wherever they may be."' Zah's belief summed up the
water struggle in the West, where scarcity generated a struggle
drawn along racial, economic, and territorial lines. At the
heart of this struggle rested two diametrically opposed interests: one represented by Native Americans living on government-established and protected Indian reservations who
possessed little political power; the other the non-Indian
population of Arizona, which, despite an inferior legal right to
dominate scarce water resources, possessed tremendous
political power. It is in this context that John Rhodes' notions
of representation and his obligations as a "representative of
the people" can best be analyzed.
To understand the nature of the struggle, one must be aware
of the source of water allocation in the West and the identity
of the competing interests. In the American West, water rights
are governed by the doctrine of prior appropriation, which
means, literally "first come, first served." Whoever gets to the
water first, regardless of whether he is the "riparian owner"-

'Congressional Record, April 17, 1964.
Floyd Burton, American Indian Water Rights and the Limits of the Law
(Lawrence, Kans., 1991), x.
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the actual owner of the land through which the water runshas priority before all others who come after, to appropriate
the amount of water he first uses. In times of a shortage, later
appropriators are required to relinquish their water to the
person holding the prior appropriation right. This doctrine was
a necessary legal innovation by western states that altered the
old common law rule giving the owner of the land through
which the water ran complete ownership of it. Under English
common law, the upstream owner cannot block the flow of
water, but he has the right to unlimited use, beneficial or
otherwise, of the water. Furthermore, his ownership of the
land precludes non-owners from reaching the water across his
land. English common law has never operated in Arizona.
Prior appropriation also rejected the Spanish water law
doctrine that prevailed in Arizona before it became a U.S.
territory; Spanish law stressed communal ownership of water
rights for agriculture and irrigation purposes.
Appropriated water rights developed in response to the
geography and climate of the West, where water was not only
a valuable resource, but existed in insufficient quantities to
satisfy everyone's needs. The doctrine discouraged waste and
stressed the importance of beneficial use, but in the process
evoked an entrepreneurial scramble for water that quickly
made appropriated water rights a valuable form of property
that could be bought and sold.4
Conversely, Indian water rights are a creature of the federal
government, more specifically the U.S. Supreme Court. In
1908 the court decided the case of Winters vs. United States,s
and held that despite the absence of an expressed grant of
water rights to Indian reservations, when the United States
entered into treaties with the Indian nations, the respective
grants of reservation lands carried with them an implied grant
of the water rights for streams and rivers running through the
reservations. From its inception, the Winters decision created
a legal right to an undefined amount of water for Native
Americans on Indian reservations.6 In 1963, the Supreme
'Kermit L. Hall, The Magic Mirror (New York and Oxford, 1989), 115-17;
Dean E. Mann, The Politics of Water in Arizona (Tucson, Ariz., 1963), 30-3 1.
For a complete discussion of the evolution of prior appropriation, see ibid.,
pp. 29-31.
5

Winters vs. the United States, 207 U.S. 564 (1908).

'Norris Hundley, "Water and the West in Historical Imagination," Western
History Quarterly27:1 (Spring 1996): 27-28. Hundley cites both Lloyd Burton
and Daniel McCool for the proposition that Indian water rights under
Winters represented a superior claim but did not really constitute an "openended grant" of water.
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Court in Arizona vs. Californiaresolved almost sixty years of
ambiguity by stating that, at least for the Colorado River
Indians, "future Indian water needs" meant the amount of
water necessary to irrigate all of the "practicable irrigable
acres" on the five reservations, or about one million acre-feet
of water per year. For many non-Indian interests this decision
signaled that Indians had first call on virtually all water in
the West. 7
The potential for water controversy in Arizona lay dormant
for decades. From 1880 to the 1920s, the primary goal of water
planning focused on providing sufficient water for agricultural
purposes. In the years following statehood, Arizona's water
projects continued to concentrate on facilitating agricultural
growth and development. At this time the state's population
was both small and stable; during the 1930s, its population
increased by only a modest 14.6 percent. However, in the
postwar era Arizona experienced tremendous population
growth. By 1950 it had 750,000 residents, and its ten-year
growth rate of 50.1 percent led the nation. Arizona's population reached 1,302,000 in 1960, an increase of 73 percent from
its 1950 figure. Estimates in 1960 called for continued growth,
with even the most conservative figures predicting an increase
of 39 percent between 1960 and 1970. Arizona's population
not only grew faster than that of any other state, but the
nature of its population shifted dramatically. A state previously dominated by a small, agricultural population became a
showcase for western urbanization. Prior to 1940, only 35
percent of Arizona residents lived in urban areas; by 1960 that
figured had reached 71 percent in Tucson and Phoenix alone,
with projections of continued growth in both places.'
Population growth had an immediate effect on Arizona's
water consumption. By 1950, groundwater pumpage had more
than doubled from 2.5 million acre-feet per year to 4.7 million
acre-feet per year. The depletion of the water table made
groundwater extraction increasingly costly-so costly that in
some areas land fell out of production. As Arizona searched for
new alternatives for future water development, all eyes turned
to the Colorado River, which quickly became the center of
competing interests.

'Arizona vs. California,373 U.S. 546 (1963); Michael C. Nelson, The Winters
Doctrine: Seventy years of Application of "Reserved" Water Rights to Indian
Reservations (Tucson, Ariz., 1977), 3.
'Paul Bracker, Arizona Tomorrow: A Precursorof Post IndustrialAmerica: A
Study by the Hudson Institute (Craton-On-Hudson, N.Y., 1975), 83; Mann,
Politics of Water, 10; Lawrence Clark Powell, Arizona, A Bicentennial
History (New York, 1976), 92.
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In addition to simply increasing water use, the growing
urban population altered the state's water demands from
agriculture to municipal and recreation. Once the leading
figures in Arizona water management had been farmers. In the
late 1950s and 1960s, a new, nonagricultural elite emerged,
one whose primary objective was the growth of urban communities. This elite, with its modern priorities, altered the pattern
of water use not only away from agriculture but away from
any other use or group that might interfere with its vision.'
Other people had their own vision that required water. In
the 1960s, just as Arizona's growth and urbanization shifted
into high gear, the state's Native Americans, the largest Indian
population in America, set out to develop and improve their
way of life. Officials of the Bureau of Indian Affairs (B.I.A.),
armed with the Winters decision and the belief that the federal
Indian reservation grants conveyed both land and water,
openly expressed the opinion that they did not have to abide
by state water laws. An Arizona water study done in 1963
indicated that by the early 1960s, the Indian reservations had
begun to act on the beliefs expressed by the B.I.A. The study
described a projected twenty-year water conservation and
development program with estimated expenditures of more
than $107 million involving the Papago, Pima, San Carlos
Apache, Navajo, and Hopi reservations. In addition to conservation and management, the Indians stepped up efforts to
develop water recreation areas designed to improve the income potential of their lands. For example, the Fort Apache
Indians began efforts to impound water for a 4,500-acre-foot
lake on the reservation. The potentially adverse effect that
increased Indian water development would have on non-Indian
water use caused one attorney of the Salt River Water Users
Association to remark, "It might be well that Arizona and
California will be required, to some extent, to forget their
differences in order to jointly defend against Indian claims."0
The success of both Indian and non-Indian visions, in a land of
limited water, depended on who got first call.
In areas of abundance, first call merely designates a pecking
order; in water-hungry Arizona, many interpreted first call to
mean "only call." In a letter to Congressman Rhodes in late
1963, attorney Grieg Scott stated, "Business interests and
others here in the valley are beginning to become alarmed."
Scott and others in Phoenix believed that Indian water rights
could conceivably take all of Arizona's Colorado River allot-

'Bracker, Arizona 7bmorrow, 81-82; Mann, Politics of Water, 6, 9-10.
"Mann, Politics of water, 14-15, 170-78, 197.
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The rapid growth of Phoenix in the 1950s fueled the conflict over
Arizona's limited water supply. (Courtesy of Arizona Collection,
Arizona State University Libraries)

ment. 1 While Indians claimed water rights under Winters,
non-Indians, relying on state water laws, realized that there
was an insufficient supply and set out to preserve their vision
of Arizona, which was impossible without adequate water.
Between the two competing interests stood the various state
and federal representatives of Arizona-and prominent among
them was John Rhodes.
There are two ways to identify a representative's notions of

representation: his words and his actions. Both reveal aspects
of his ideas of representative government, both in general and
in regard to a particular element of the electorate. Several

""Grieg Scott to John J. Rhodes, 10/24/63," John /. Rhodes Papers, 19531983, 88th Cong., box 35, folder 4., Arizona Collection, Hayden Library,
Tempe, Arizona. The citation by Congress number, box, and folder corresponds directly to the manner in which these documents are kept and
indexed. These documents are referred to as Rhodes Papers throughout the
article.
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sources can help provide an understanding of how Congressman Rhodes' personal opinions related to this issue. He wrote
or cowrote two books, one in 1976 and the other in 1995. In
addition, his theories and opinions come through in his letters
and in his general publications to his constituents.
In his first book, Congressman Rhodes condemned the
federal system as one in which "the majority of congressional
actions are not at producing results for the American people,
but at perpetuating the longevity and comfort of those who
run congress. It is a ripoff of the American taxpayer, injurious
to the national interest and an insult to the dignity of the
legislative branch envisioned by the founding fathers."1 2
Rhodes believed in a system that responded to the electorate,
but it is unclear from anything in this earlier work what the
nature of that responsiveness was supposed to be or who the
"people" were. However, in 1995 he wrote his autobiography,
and in this later work he expresses his views more clearly
about the representative's role. Rhodes recognized that one of
the problems he and other congressmen faced was the need to
give adequate representation to their constituents. Reflecting
on his years in the House, he stated, "In most cases I was able
to vote as the majority of my constituents expected me to
vote. But there were times when I had to choose between the
expressed will of some of my district's voters and what I
believed to be the way I should vote." 13 Clearly, based on this
analysis of his own conduct, Rhodes envisioned himself as a
"trustee" of the public will. He felt bound by his voters'
wishes, but only to the extent that those wishes did not
conflict with his own ideas. Statements he made about representation during the years he served support his retrospective
analysis in 1995.
Shortly after taking office in 1953 Rhodes initiated a
bimonthly newsletter called John J. Rhodes Reports. This
publication, which rarely exceeded four pages, met the
expressed goal of keeping his voters up-to-date on the main
issues and the various bills before the house, including legislation he sponsored. Every two years, when Rhodes faced
reelection, the final installment of the newsletter for that year
carried a front page call for his constituents' support. In one of
his earlier requests for votes, Rhodes stated the substance of
his beliefs: "I have attempted in every way to represent this

"John J. Rhodes, The Futile System: How to Unchain Congress and Make the
System Work Again (McLean, Va., 1976), 15.
"Rhodes, with Dean Smith, I Was There (Salt Lake City, Utah, 1995), 124.
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county in a manner that would reflect the views of the great
majority of its citizens, regardless of their party affiliation.""
These various statements from his books, papers, and newsletters combine to establish Rhodes' view that his obligation
as a U.S. congressman was to the voters of his district, in this
case the First Congressional District of Maricopa County. His
votes in Congress generally followed the views of the majority
of those voters; only in instances where his better judgment
led him to disagree did he vote contrary to their expressed
wishes. Armed with this broad notion of representation,
Rhodes applied his beliefs to the difficult issues inherent in
water politics.
If any question existed as to where Rhodes' constituents
stood on the issue of water and who his constituents really
were, his correspondence in 1957 removes all doubt. In January 1957, R.J. McMullen, general manager for the Salt River
Project (SRP), sent Rhodes a copy of a brief written by J.A.
Riggins, attorney for the SRP, entitled, "The Indian Threat to
Our Water Rights." The brief is only twenty-four pages long,
but it sets out in a coherent and persuasive fashion the genesis
of Indian water rights and the non-Indian analysis of Indian
water law followed to its natural conclusion. Riggins did not
view Indians as victims or unempowered citizens, but stated,
"We are dealing with an integrated leadership which has no
hesitancy whatsoever in depriving our existing non-Indian
areas of the water upon which the civilization and economy of
the West has been based."I The message was clear: We, your
non-Indian constituents, are engaged in a life-or-death struggle
with the reservation Indians, and the survival of Arizona's
non-Indian civilization and economy is at stake. Rhodes
responded to McMullin on January 31, 1957, thanking him for
the brief and stating, "The implications surrounding the
possibility of extending the Winters Case are appalling. This is
just one of the many reasons why it appears to be almost
impossible to come up with a national water policy." "Appalling" could be considered rather strong language when used to
describe a federally protected right that applied to some of his
own constituents ... or did it' 1 6
The same day that Rhodes wrote McMullin, he also responded to an inquiry dated January 11, 1957, from Helen L.

"Rhodes, John J. Rhodes Reports, November 1, 1958.
"Rhodes, Rhodes Papers, 85th Cong., box 14, file 5 , "Indians."
'""John J. Rhodes to R.J. McMullin, January 31, 1957," Rhodes Papers 85th
Cong., box 14, file 5, "Indians,"
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Peterson, executive director of the National Congress of
American Indians, regarding Indians and their access to the
political system. She asked Rhodes to identify the size of his
Indian constituency, their level of political activity, their political party preference, the numbers of Indian candidates for
office, the nature of their political power, and any obstacles or
handicaps to their political involvement. Rhodes responded
that he had only three hundred Indian constituents on reservations, but that there were large numbers of non-reservation
Indians. Indians did not actively participate in politics and
showed no party preference that he could identify, except that
he felt they generally supported his positions. Although Rhodes
knew of no Indian political candidates, he stated that they
possessed an effective political voice in matters that concerned
them. Finally, Rhodes believed that there "were no obstacles
or handicaps to hinder Indians taking part in government as
citizens."" "Citizen" is an important term, because it had a
distinct meaning for Rhodes in relation to Native Americans.
Rhodes did not view Indians on reservations outside of his
district to be his constituents. Although he had an estimated
three hundred Indians on reservations within the First District, under his theory of "majority rules," three hundred
voices easily became drowned out in the deafening clamor of
the non-Indian majority. This kind of logic, however, does not
work in regards to Indian water rights, which are federally
created and protected; only the federal government occupies a
position to protect those rights. The state water law clearly
contradicted the federally established Winters law. Furthermore, the efforts of state lawmakers in Arizona showed a clear
intent to obstruct and circumvent Winters. In January 1960, a
resolution entitled "House Joint Memorial 2" came before the
Arizona legislature allowing the state to control waters generated from within its geographical area." Arizona demonstrated its concern with protecting state water law; its nonIndian residents understood that although the federal government had control over vital watershed areas within Arizona,
state water laws had to be affirmed and protected. 9

""Helen L, Peterson to John 1. Rhodes, January 11, 1957," Rhodes Papers,
85th Cong., box 13, file 1, "Indians"; "John J. Rhodes to Mrs. Helen L.
Peterson, January 31, 1957," Rhodes Papers, 85th Cong., box 13, file 1,
"Indians."
"House Joint Resolution 2, Introduced Jan. 13, 1960," Rhodes Papers, 85th
Cong., box 14, file 5, "Indians."
""Rich Johnson, Central Arizona Project Assn., to John J. Rhodes, September 12,
1958," Rhodes Papers, 85th Cong., box 14, file 13, "Indians."
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Congressman Rhodes' notion of representation included
only his constituents, particularly if a nonconstituent interest
ran contrary to that of a constituent. In May 1964, the SRP
began draining large amounts of water from Roosevelt Lake.
The Miami town clerk, J.B. Gutierrez, wrote Rhodes, asking
him to do something about the situation, which could create
severe shortages before the summer was over. Rhodes responded within two weeks, telling Gutierrez that Miami was
out of his district, that Roosevelt Lake was completely within
the control of the Salt River Water Users Association, and that
the federal government had no jurisdiction. He added, "I hope
it will not be necessary for the lake to be depleted. . . . As
many Arizona Natives have often said, 'It will rain-it always
does." Gutierrez did not care whose jurisdiction it was, nor
that Miami was not in the First Congressional District. He
merely wanted Rhodes to use his influence, whether with the
state, the federal government, or the SRP, to bring some relief.
Rhodes was not inclined to do so. 20
In March 1966, Frank Moore, a Douglas, Arizona, resident
concerned with surface water waste, wrote to Congressman
Rhodes asking for suggestions. Rhodes responded that he
"only wished there was something of a concrete nature I could
do about it." In May, Moore wrote to Rhodes again, suggesting
that the situation required a state law against uncontrolled
drilling. Finally, in June, Moore bluntly asked Rhodes to use
"his good influence with people and organizations in Maricopa
County." Two weeks later, Rhodes responded almost as
bluntly, saying, "[Ylou have completely overestimated my
power with the Arizona Legislature." Rhodes added that his
efforts several years before to influence state legislation had
brought criticism from those who viewed his efforts as "attempts on my part to make political capital and it took three
years to get the bill passed."2
Rhodes perceived both the Miami and Douglas problems,
like the Native American situation, as outside his district and
beyond his jurisdiction as a federal representative. However,
the key distinction between the Indians and the Miami and
Douglas people is not that one cause was any more or less

""J.B. Gutierrez to John Rhodes, May 22, 1964," and "John Rhodes to J.B.
Gutierrez, June 2, 1964," Rhodes Papers, 88th Cong., box 35, file 1, "Water."
""Frank E. Moore to John J. Rhodes, March 25, 1966," "John J. Rhodes to
Frank E. Moore, April 25, 1966," "Frank E. Moore to John J. Rhodes, May 6,
1966 and June 8, 1966," and "John J. Rhodes to Frank E. Moore, June 23,
1966," Rhodes Papers, 89th Cong., box 41, file 4, "Water."
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meritorious than the other, but that the Miami and Douglas
people had clear avenues of relief within the state system. The
rights they were trying to assert were not uniquely created and
protected by federal law. Reservation Indians, on the other
hand, had no place to look but to Congress. Unfortunately,
whereas federal courts treated Indians as nations and treaties
as agreements between coequals, Congress saw the Indians as
just one more ethnic minority.22 John Rhodes shared this view.
The May 1954 issue of John J. Rhodes Reports contains an
article entitled "Indian Education," which includes a short
statement defining Rhodes' beliefs about Indians in American
society and helps explain his actions in the coming years.
Rhodes' views clearly related directly to his concept of American citizenship and the status of the Indians in America. He
began by explaining that the federal government experimented
with many methods for finding a satisfactory solution to our
"Indian problem." Rhodes declared that the problem "as briefly
as I can state it is to integrate every Indian into full citizenship
on an equal footing with every other American citizen.
"Citizen" is the key word in Rhodes' views of Native
Americans. In his response to Helen Peterson in 1957,
Rhodes said he saw no obstacles to Indians' full participation
in government as "citizens." He advocated full assimilation
of Indians into American society. The problem with such an
approach is twofold: (1) American Indians legally exist as
citizens of their tribes, with clearly defined national reservation boundaries; and (2) As far as water rights are concerned,
Indians do not have to be American citizens to realize the
full benefit of their federally mandated right. So, regardless of
whether Indians were American citizens, the government
that Rhodes represented had guaranteed Indians certain
rights that Rhodes arguably had an obligation to uphold.
Unfortunately, he belonged to a larger body, the U.S. Congress, that from 1862 had consistently deferred to state water
rights laws. In arid states such as Arizona, these laws followed the doctrine of prior appropriation, which ran contrary
to the federally protected rights established in Winters.2
Because Rhodes' beliefs compelled him to vote and act in
accordance with his conscience, his views regarding represen-

2

" Burton, American Indian Water Rights, 2, 7.
'Rhodes,

John J. Rhodes Reports, May 30, 1954.

"Daniel McCool, Command of the Waters: Iron Triangles, Federal Water
Development, and Indian Water (Berkeley, Los Angeles, and London, 1987),
50-51.
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tation led him to subordinate Indian water rights as a federal
responsibility to non-Indian water rights as a constituent
obligation.
Rhodes' refusal to advocate the enforcement of Indian water
rights stemmed from his belief that Indians should be assimilated into white society-a process that required them to
relinquish their independent status, One manifestation of that
status was their right to build a life on the reservation where
they not only owned land but shared bonds of kinship and
community. Rhodes believed that the reservation acted as an
impediment to Indian assimilation, and he said so in 1956. In
a February installment of John J. Rhodes Reports, the congressman stated, "American Indians set an all time record this
past year in accepting job opportunities off the reservation."
He added that thirty-five hundred Indians left the reservation
for greater economic opportunity and employment advantages,
and that reports showed that fewer than thirteen out of one
hundred "give up and go back." 5 Rhodes viewed returning to
the reservation as failure.
In most matters, Rhodes voted as he believed his constituents wanted him to, but he admitted that, in some cases, he
voted his conscience. His own beliefs told him that Indians
should assimilate. The protection of Indian water rights
perpetuated the reservation's existence and fostered its economic and agricultural growth. More importantly for John
Rhodes, protecting Indian water rights meant sacrificing nonIndian water rights, and non-Indians dominated his constituency. The questions now are, What did Rhodes do when
confronted with this issue, and how did he do it? The answers
to both questions reveal something of Rhodes' notions of
representation.
The actions Rhodes took had as their primary goal the
development and preservation of non-Indian water rights. His
constituency in Arizona-Phoenix and urban Maricopa
County-consisted mainly of non-Indians and non-reservation Indians. The Salt River Project, representing the water
interests of Phoenix, maintained capable and prominent
lawyers. The people who operated the SRP counted heavily
among Rhodes' voters, and many of its managers enjoyed a
close relationship with the congressman. On the other hand,
although Rhodes' relations with Indian nations and their
representatives were consistently cordial, rarely if ever in the

"Rhodes, John J. Rhodes Reports, February 15, 1956.
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years between 1956 and 1967 did he appear to regard the
Indians as peers.2 6
The tone of the correspondence between the SRP and
Rhodes demonstrates a mutual respect, tempered by an
expectation or presumption that Rhodes would support the
project. The events that unfolded in the 1960s gave every
indication that the SRP did not misplace its faith.
The differences between the relationships Rhodes maintained with the SRP and with the reservation Indians became
important in the 1960s. As water politics developed in Arizona, the SRP and the Indian reservations each sought to
control and use the same water resources. The SRP represented the needs of Phoenix and Maricopa County, a community of diverse economic and agricultural interests that continued to grow in physical size and population. Indian reservations, whether in Maricopa County or in other parts of Arizona, looked to the same water resources for agricultural and
economic development. Water use by one group necessarily
diminished water use by the other. An Indian reservation
reservoir upstream from Phoenix diverted water that the city
badly needed, while shortages of water for irrigation or recreational facilities retarded the reservation's development. More
importantly, advocacy of one interest effectively diminished
the other, because there was not enough water to allow both
sides to tap the available supply to its full potential.2 1

2

6My research into Congressman Rhodes' correspondence took me from the
85th Congress through the 89th Congress and covered a period of ten years.
His bimonthly newsletters begin in 1953 and are complete through 1966.
After a time I noticed that Mr. Riggins was "Ted" and Mr. McMullin was
"R.J." Although letters to Filmore Carlos often began "Dear Filmore," the
nature of the relationship, as it unfolds in the correspondence, was not close.
Rhodes always responded promptly to inquiries, most of the time personally,
but his closer personal relationships are evident from not only the casualness
of his letters, but the frankness of his opinions.
"Burton, American Indian Water Rights, 5. Burton refers to water law as a
double-edged sword. Despite the strong pull of the majority non-Indian water
advocates, Indian water rights were "fully allocated resources." To compromise
this allocation in favor of the SRP or any other non-Indian interests diminished the Indian interest. The pace of Phoenix's growth during this period almost needs no documentation, and the pleas of his constituents to protect
Maricopa County's water that are set out in this article bear witness to the
citizens' perceptions of the water needed to fuel this growth. A 1965 proposal
for developing South Phoenix prepared by West M.R. & Company-Consumer
Research provides data about Phoenix's growth since 1955 and the projected
growth into the seventies. The data in the proposal depict the growth of
Phoenix and the surrounding suburbs as "not only considerable, but relatively
steady . . . less liable to cyclical variation." See West M.R. & CompanyConsumer Research, South Phoenix-Potentialfor Industry (Phoenix, 1965), 1.
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Plants like the Salt River Project's Agua Fria facility produced
hydroelectric power needed to fuel Phoenix's growth. (Courtesy of
Arizona Collection, Arizona State University Libraries)

In this environment of conflicting interests, Rhodes' state-

ments provide a sound foundation for determining his notions
of representation. Did his actions confirm his statements or
run contrary to them? Indian reactions to Rhodes' efforts in
the first five years of his congressional career are difficult to
find in his correspondence. There is a complete absence of
constituent criticism on the issue of water; Rhodes' "Reports"
demonstrate only his conscientious efforts on behalf of his
local constituents. In March 1954, he introduced legislation
providing for a $32 million federal loan, interest free, payable
in forty years, to line the existing Salt River Valley Users
Association water canals and ditches and to construct underground conduits. Rhodes estimated the savings of water at
approximately 200,000 acre-feet per year. In April 1954, he
introduced H.R. 3598 to consolidate the Parker and Davis
Dams under one administrator. That same month he introduced H.R. 4293, authorizing the secretary of agriculture to
sell certain improvements on national forests to the Salt River
Valley Users Association. In 1955, Rhodes succeeded in
getting HR. 1602 passed, authorizing the transfer of twenty-
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nine acres from the city of Tempe to the Salt River Valley
Water Users Association for construction of a headquarters
building." Not only does this legislation appear beneficial to
Rhodes' district, based on its content and on Rhodes' inclusion
of it in his newsletter, but on its face it appears harmless to
Indian water rights.
Nothing in his correspondence or in the bills Rhodes
authored indicates that his activity in the 1950s conflicted
with reservation water rights or harmed the reservation in any
way. However, something transpired during this period that
upset one Native American to such a degree that he authored
the most searing criticism of Rhodes found in any correspondence on Indians or water up to 1967. In a letter dated September 24, 1958, this nonconstituent Native American, identified
only as "Craig," representing the "League of North American
Indian Wemitakwichen Keewayhenus," accused John Rhodes
of complicity in "Hopi Genocide." Craig claimed that Rhodes
"played ball" with Congressman Morris Udall and Senator
Barry Goldwater in the passage of Public Law 85-547. This act
grew out of S. 692 and H.R. 3789 and purported to settle the
boundary dispute between the Hopi and the Navajo nations.
Craig contended that no boundary dispute existed, that the
real purpose of the settlement involved divesting the Hopis of
their water rights. Quoting from an article by Felix Cohen in
the Yale Law Journal, Craig concluded his letter, "Like the
miner's canary, the Indian marks the shift from fresh air to
poison gas in our political atmosphere, and our treatment of
Indians, even more than our treatment of other minorities,
reflects the rise and fall of our democratic faith.2 9 A review of
secondary literature fails to substantiate Rhodes' complicity in
this conspiracy. However, this omission from history is not
surprising in view of Rhodes' presence in the general literature
on Western water, both Indian and non-Indian. Rhodes is
conspicuous by the lack of direct references to him or his role
in Western water. His absence from the story is the result of a
conscious effort and not an accident or omission of history.0

"Rhodes, Rhodes Reports, March 5, 1954, April 2, 1954, and May 16, 1955.
2
""Craig to John J. Rhodes," September 24, 1958, Rhodes Papers, 85th Cong.,
box 13, file 1, "Indians."

"The sources on water and Indian water listed within these notes represented
my efforts to understand the water controversy. During this process I checked
each work for specific references to Rhodes. In most cases there was no
mention of him at all. In the rare instances where he appeared, the reference
never attacked Rhodes regardless of the ethnic background of the author. In
most cases Rhodes made a general statement like, "Water is a problem."
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During the early part of his career, Rhodes took an active
role in the interstate water controversy. In his first reference
to the Central Arizona Project (CAP) in 1956, he acknowledges
that "[tihe entire delegation of Arizona worked very hard for
this bill." By 1959, Rhodes appeared confident of starting the
Central Arizona Project. He suggested the development and
creation of a state agency to serve as a contracting agent with
the federal government on dam projects. Exactly who would
benefit remained somewhat obscure at this stage of the
project, but reservation Indians would not be among the
principal beneficiaries. The only major dam bill involving
Rhodes' district during the early years of his tenure came in
1958. The U.S. Army Corps of Engineers recommended flood
control dams on the Gila and Salt Rivers, and allocated $3.3
million for that purpose. Rhodes indicated that the project
would go before Congress in early 1959 for approval, and
believed it was significant enough to mention that "none (of
the contemplated space needed for the dams) appears to be on
Indian reservation land." 3 During the decade of the 1960s,

which loomed on the horizon, water politics heated up, and
demands increased from Arizona citizens.
Water management in Arizona during the 1960s presented
challenges for both Indians and non-Indians, but the challenges were different for each group. Non-Indians working to
overcome the uncertainties of Western living needed sufficient
water to sustain growth. Not only did they have to manage
existing water resources; they had to find additional supplies.
The Native American population already possessed sufficient
water resources, but they needed to turn their legal right into
actual water, or turn "paper water into wet water."3 2 Congressman Rhodes was caught between two factions that believed
they had a moral and legal right to receive his assistance.
Rhodes' correspondence from 1960 to 1967 reveals a distinct pattern in his management of water problems and the
requests from Indian and non-Indian groups. What he did
reflected what he believed, which meant that non-Indian
interests consistently prevailed over Indian interests, even in

"Rhodes, Rhodes Reports, March 15, 1956, July 1, 1959, July 7, 1959, and
August 1, 1958.
a""Victor 1. Corbell to Governor Paul J. Fannin, February 26, 1963," Rhodes
Papers, 88th Cong., box 35, file 1, "Water"; Daniel McCool, "Negotiating
Water Settlements: Ten Common Themes," in Indian Water in the New
West, ed. Thomas C. McGuire, William B. Word and Mary C. Wallace
(Tucson, Ariz., 1993), 95. At the time he wrote the governor, Victor Corbell
was president of the Salt River Project.
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situations where there was no apparent conflict. However, the
real story lies in how Rhodes managed to subordinate Indian
to non-Indian interests and yet not appear to have abandoned
his responsibility to help reservation Indians protect and
develop their water rights.
The first observable pattern appears in the nature of
Rhodes' application of his congressional power. In a letter to
Eisley S. Reed, county director for the Friends of Arizona
Indians, Rhodes indicated he was "pleased to render any
service I can to our Indian citizenry." In certain matters this
pledge rings true. For example, John J. Rhodes Reports contains numerous references to "Indian education" on the
reservation and to Rhodes' support for those endeavors. In
addition, he made efforts to help provide infrastructure, such
as power plants, for the reservations.a3 But in Indian water
matters, Rhodes acted as a conduit of information, rather than
an Indian advocate, between the reservation authorities and
the congressional committees or federal agencies from which
the Indians sought support. He did serve as a representative,
but only in a passive sense.
In February 1966, the Salt River Pima Maricopa Indian
(SRPM) Reservation applied for a technical assistance grant
from the Economic Development Administration (EDA). By
August, there was still no response. Filmore Carlos, president
of the SRPM Reservation, wrote and telegraphed Rhodes for
assistance. Rhodes contacted Thomas Harvey of the EDA to
inquire about the status of the grant, but did not advocate or
insist that the grant be made. When the EDA denied the grant
on August 8, Carlos telegraphed Rhodes immediately to ask
for assistance. He explained that the Bureau of Indian Affairs
had approved the grant and that it was very important to the
welfare of the tribe. Rhodes wrote Harvey on August 8, 1966
asking for an explanation of why the grant had been rejected,
so "I may appropriately respond to Mr. Carlos." Harvey replied
that the grant held little value to anyone, that the EDA was
contemplating a 701 grant in the near future for both Indian
and non-Indian water uses on the Salt River, and that if a need
were shown for a specific technical assistance study for the
Salt River Pimas, the EDA might reconsider. Rhodes then

,a"John J. Rhodes to Eisley . Reed, August 31, 1964," Rhodes Papers, 89th
Cong., box 40, file 1, "Indians." Rhodes' efforts to secure the Dickson Electric
Plant for the Salt River Pima Maricopa Indian Reservation appear in a press
release dated June 4, 1964, and the failure to secure the plant is explained in
an April 20, 1965, letter from Filmore Carlos to Rhodes; see Rhodes Papers,

88th Cong., box 32, file 6, "Indians."
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wrote Carlos, repeating what Harvey had told him. 4 Clearly
the congressman had not opposed the grant, but he had not
actively advocated for it. No study designed to turn paper
water into wet water materialized. Whether intentionally or
unintentionally, Rhodes' notions of representation and the
"Indian problem" dictated his action ...

or inaction.

The engineering grant was only one of several instances of
unsuccessful Indian entreaties to Rhodes about projects or
matters that uniquely benefited them. In 1965, Filmore Carlos
asked Rhodes to push for an amendment to the 1956 Small
Dam Reclamation Act allowing Indian reservations to acquire
funds to build dams. Rhodes asked Wayne Aspinall to see that
the tribe's request be given "careful consideration" in the
hearings on the amendment, and he forwarded a copy of this
letter to Carlos, but there is no indication that Rhodes made
any follow-up attempts. Samuel Goddard, governor of Arizona,
made a much stronger plea on behalf of the Indians. He wrote
Aspinall explaining that federally funded reclamation projects
were critical to the efforts of Arizona's seventeen tribes to
convert land to agriculture. Goddard specifically asked that
the SRPM Reservation be included.

The same scenario played out in 1964 when the Papago
Indians attempted to secure approval for a dam on reservation
land. In August, the Army Corps of Engineers generated a
proposal for the multipurpose Santa Rosa Dam to be built on
the Papago Indian Reservation. Five months earlier, the corps
had issued a report approving the project and outlining the
primary benefit to the reservation. Unfortunately, two months
before that report, Rhodes had already begun to receive letters
from non-Indian water interests, particularly Buckeye Irrigation Company officials and lawyers, warning of injury to
downstream water rights if a multipurpose dam became a
reality. Although a dam for flood control apparently met with
everyone's approval, the multipurpose or recreational aspect

"The technical assistance grant application filed February 10, 1966, sought
$92,500 for an engineering study to help the Pima Indians develop their water
rights along the Salt River. "John J. Rhodes to Filmore Carlos, February 25,
1966," "Filmore Carlos to John J. Rhodes, March 3, 1966," "August 8, 1966
Telegram, Filmore Carlos to John J. Rhodes," John J. Rhodes to Thomas
Harvey, August 8, 1966," "Thomas Harvey to John J. Rhodes, August 22,
1966," and "John J. Rhodes to Filmore Carlos, August 25, 1966," Rhodes
Papers, 89th Cong., box 40, file 6, "Indians."
11"Filmore Carlos to John J. Rhodes, June 22, 1965," "John J. Rhodes to
William Aspinall, June 24, 1965," and "Samuel P. Goddard to Wayne
Aspinall, July 1, 1965," Rhodes Papers, ibid,
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did not pass muster with the non-Indians. Among the reasons
offered by Buckeye's lawyers were the alleged nomadic tendencies of the Papagos, their inability to manage the facility, and
the tremendous cost.
Other than the various letters and reports that passed
through Rhodes' office from other parties, the congressman
himself is conspicuously absent from the correspondence
exchanges about the Santa Rosa Dam. On a letter he received
from the Army Corps of Engineers in November 1963, he
wrote one handwritten note to an aide, indicating that he
wanted to be briefed about the Santa Rosa Project when it was
convenient for him and the Corps of Engineers. On page 30 of
Senate Bill 2300, dated July 28, 1965, the Santa Rosa Project
appears as a flood control project only.6 There is no indication
that Rhodes opposed the project or in any way advocated for
non-Indian interests. However, there is nothing to indicate he
made any effort to push the Santa Rosa Dam as a multipurpose
project designed to bring economic gain to the reservation.
This passive representation may appear relatively harmless,
but it demonstrates a clear pattern of "lying low" when Indian
water issues arose, a pattern manifested by Rhodes' practice of
passing on information without expressing an opinion. Another good example of this pattern exists in the annual request
by the Arizona Commission of Indian Affairs for federally
generated data on the amount of money spent by the Bureau of
Indian Affairs on Arizona Indians each year. The 1965 letter
from the commission to Rhodes begins, "It's that time of year
again." The correspondence files indicate that Rhodes provided these data every year between 1960 and 1965.31
This pattern of neglect of Indian issues stands in stark
contrast to Rhodes' actions in relation to non-Indian constituent interests. In 1964, H.R. 9032 came before the U.S. House

_A6"Army Corps of Engineers Memo to the Chief Engineer, Dept. of the Army,
August 1, 1963," "Army Corps of Engineers to John Rhodes, November 13,
1963," "John S. Schaper to Army Corps of Engineers, January 6, 7, 1964
(Rhodes copied)," " Leonard C. Halfpenny, Water Development Corp to Army
Corps of Engineers, January 6, 1964 (Rhodes copied)," Rhodes Papers, 88th
Cong., box 32, file 7, "Indians"; "S. 2300, July 28, 1965," ibid., file 8,
"Indians."
3
1"Charles F. Gritzner to John J. Rhodes, August 12, 1965," Rhodes Papers,
89th Cong., box 41, file 1, "Water"; Rhodes Papers, 85th Cong., box 13, files
1-10, 12-13, box 14, files 5 and 13; 88th Cong., box 32, file 2, box 33, files 16, box 34, files 1-6, box 35, files 4 and 5; 89th Cong., box 40, files 1, 6, and 7,
box 41, files 1-7, box 42, files -15 passim. The letters were often only two
sentences, but the pattern of representation through information transfer
appears throughout the period covered by these correspondence files.
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of Representatives with a provision placing recreational
development of water resources under the control of the
secretary of the interior. On March 3, 1964, R.J. McMullin
wrote to Rhodes, not only strongly advocating against the bill
but asking for his help in preventing the legislation from
adversely affecting the SRP. McMullin had a very clear idea of
what needed to be done and included in his letter specific
language to be inserted into section 2 of H.R. 9032: "The
Provisions of this section shall not apply to any existing
reclamation project which has heretofore been turned over to a
local water users association or agency for operation and
maintenance by such local entity." This language specifically
covered the SRP and the Roosevelt Dam. 8
Rhodes wasted little time. A handwritten note on a pad
embossed "From the Desk of John Rhodes," dated March 9,
1964, says, "checked with McFarland, . . . re 2nd and 3rd
paragraphs of McMullin's letter, ...
McFarland said, ". . . he
has nothing to worry about." On March 13, Rhodes replied to
McMullin, "Dear Rod," and explained that he, Rhodes, would
track the bill and push the requested amendment. That same
day, Rhodes wrote Wayne Aspinall, the chair of the Committee
on Interior and Insular Affairs, where the bill had begun, "Since
certain provisions of the bill have become a matter of concern
to the S.R.P., it would be appreciated if the committee would
offer an amendment when it comes to the floor which would
include language similar to that offered by Mr. McMullin."3 9
This is representation in its most direct form, very different
from a vague request for "careful consideration."
John Rhodes had power, and he understood how and when
to use it. In 1963, when the Apache Junction-Gilbert Watershed Project came before the House, he prepared and submitted a two-page written statement not only outlining the
benefits of the project, but specifically requesting its passage.40
Where and when Rhodes exercised power related directly to
his notions of representation, which dictated that he follow
his constituents' wishes when they did not conflict with his
own. If conflict arose between his conscience and his voters,

as"R.J. McMullin to John j. Rhodes, March 6, 1964," Rhodes Papers, 88th
Cong., box 35, file 1, "Water."
""Note dated March 9, 1964 from the Desk of John Rhodes," "John J. Rhodes
to R.J. McMullin, March 13, 1964," and "John J. Rhodes to Wayne Aspinall,
March 13, 1964," ibid.
'*"Written Statement by John J. Rhodes, October 2, 1963," ibid., box 35, file
2, "Water."
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he obeyed his conscience. Native Americans had no real place
in this concept of representation. Within Rhodes' district they
did not fall within the "majority" of his voters. Nonreservation Indians who resided outside his district did not fall
among his constituents. Despite the federal nature of Native
American water rights grants, which technically made all
Arizona Native Americans his constituents, the wishes of
these voters ran contrary to his own views of America as a
homogeneous nation and of the reservation as an impediment to that view.
The notion that Indians existed outside his political reality
is apparent in Rhodes' excitement over the Central Arizona
Project. In January 1962, Rhodes told his district, "At long
last, a dependable water supply for our growing cities and our
fertile agricultural areas." The definition of "our" came clear
one year later when he explained to his voters, "The Supreme
Court has given Indian lands in the lower basin of the Colorado a vested right to as much water as can be used. The
question of the magnitude of the water available for Indian
lands appears to be a little obscure . . . but the mainstream
depletion will not be of a magnitude to endanger the feasibility of 'our' water diversion project."'I Native Americans were
consistently absent from Rhodes' politics through the first
fifteen years of his career. His two books contain virtually no
reference to Native Americans, their water rights, or his
position in relation to the federal obligation to enforce and
protect them.
Regardless of whether one agrees or disagrees with Rhodes'
concept of representation, no one can question the sincerity of
his convictions. He stated them clearly and publicly at the
outset of his career and followed them throughout. Noted
columnist George Will said of Rhodes, "One glance tells you
God had a congressman in mind when he made John Rhodes.
And he is just what the founding fathers had in mind when
they designed the House of Representatives, the body intended
to be closest to the common man." 4 2 Many Arizonans would
agree with Will completely, while some would not be sure
how to respond. Therein lies the genius of Rhodes' representation in relation to water rights. As Peterson Zah said, water
runs to money and power. Rhodes allowed it to run where
political gravity took it. He merely needed to know when to
act and when to do nothing while appearing to act.

"Rhodes, Rhodes Reports, January 15, 1962 and June 15, 1963.
"Rhodes, I Was There, 123.
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Hawley Lake on the Fort Apache Reservation is the kind of
recreation facility that could have been developed on other Indian
lands had Congressman Rhodes been more supportive. (Courtesy of
Arizona Collection, Arizona State University Libraries)

In 1964, a Phoenix attorney begged Rhodes to sponsor a bill
specifically limiting Indian water rights to pure domestic uses
unless otherwise approved by Congress. Rhodes knew when
he could not win, and his response clearly demonstrates his
political skills. Comparing the water issue to a powder keg,
Rhodes replied, "I am not sure it gets any worse as time goes
on, provided the fuse remains unlit.... I don't ordinarily like
to ignore a problem and play like it is not there, unless to
attempt a solution might be to cause the problem to become
an immediate danger instead of a contingent danger." Rhodes
never opposed the Indian water position; he simply facilitated
the natural flow of the water to money and power. His political prowess enabled him to represent zealously those to whom
he believed he was obligated, while managing not to alienate
the Native Americans of Arizona. Although the various Indian
reservations realized little gain when they actively sought his
assistance, they never expressed any real animosity. Rhodes
succeeded in representing his district without compromising
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his own integrity or incurring the wrath of a small, but significant segment of the population that clearly did not benefit
from his term in the House."

"Water and the West," 28. Indians realized little from anyone's
efforts in water politics. Writing in 1996, Norris Hundley acknowledged that
court law never became congressional law, and not a single Indian water
project ever reached completion.
43Hundley,
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Warren G. Magnuson and the Shaping of Twentieth-Century
America, by Shelby Scates. Seattle: University of Washington
Press, 1997; 392 pp., illustrations, notes, index; $27.50, cloth.
In this biography of former United States Senator Warren
"Maggie" Magnuson, Shelby Scates, a former reporter and
columnist for the Seattle Post-Intelligencer,tackles a subject
well known to him. Magnuson's legislative career, which
included six terms in the Senate, spanned nearly five decades,
and Scates covers the latter half of that career. Unfortunately,
perhaps because of his familiarity with his subject, Scates'
book is more hagiography than biography.
On the positive side, because Maggie's arc in public life
intersected with those of so many others, Magnuson is a
primer of Washington state politics from the New Deal to the
present: Scates explores in detail the friendship and political
partnership between Maggie and fellow senator Henry
"Scoop" Jackson. Former speaker of the House of Representatives Tom Foley makes an appearance as a Jackson staffer.
Norm Dicks, currently a member of the House, shows up as
another of Maggie's staffers. A number of Washington governors, including Albert Rosselini, Dan Evans, and Dixie Lee
Ray, make appearances as well.
Scates both scores points and misses opportunities when he
addresses the relationship between Maggie and his staffers,
whom Maggie affectionately dubbed the "Bumblebees."
Without openly arguing for the proposition, Scates makes a
forceful case for the importance of able staffers in shaping
Maggie's views on public policy and his career and reputation
as a legislator. These accounts include a good retelling of the
efforts of Maggie and his staffers to secure passage of Title II of
the Civil Rights Act of 1964, which prohibited restaurants,
accommodations, and other facilities open to the public from
discriminating on the basis of color. Scates also recounts how
staffers Jerry Grinstein and Mike Pertschuk-a Bumblebee
whose later efforts to regulate the tobacco industry are
chronicled in Richard Kluger's history of the cigarette Ashes
to Ashes-led Maggie to champion the cause of consumer
protection legislation in the 1960s and 1970s.
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From the details and accounts provided, many of Maggie's
former staffers have maintained their admiration and affection
for the man they served so ably. Thus, every few pages, a
Bumblebee can be found opining favorably about Maggie's
compassion, political acumen, or stand on particular issues.
Maggie appears to have benefitted personally from deals that
today would be lambasted as conflict-of-interest or insider
transactions, including holding stock in Northwest Airlines
and a Seattle radio station while pushing their interests as a
legislator. When Scates addresses such concerns, however, he
tends to fall back on staffers or friends who provide exculpatory commentary lauding Maggie's interest in the public good.
In addition, Scates relies on similar anecdotal evidence to
dismiss concerns that Maggie's fondness for strong drink
hampered his effectiveness as a legislator.
Although it isn't an easy task, Scates does his best to touch
all the bases in assessing Magnuson's career as a legislator.
The breadth of his career is simply astounding: state legislation
regarding unemployment relief during the Great Depression,
legislation providing for publicly financed construction of
hydroelectric dams, groundbreaking environmental legislation
protecting Puget Sound and its marine life, and legislation
addressing medical research and civil rights, as well as oldfashioned porkbarrel projects. Many of Maggie's legislative
endeavors could serve as the basis of a fine book in their own
right, and indeed Bumblebee Eric Redman provided one such
book, entitled The Dance of Legislation, containing his account
of the legislative maneuvering and horsetrading involved in
passing the National Health Services Act. Although by no
means supplying definitive accounts of the passage of this bill
or that, Scates nevertheless manages to provide adequate
coverage of Maggie's major legislative triumphs.
Readers of this book will likely gain a new understanding of
Washington State politics, but I doubt that many will feel that
they altogether understand Magnuson. Scates, the former
reporter, seems unwilling to ask tough questions about a man
he admires. He chronicles Maggie's philandering and drinking
but provides his subject with absolution at every turn. Although Maggie rose from humble beginnings in turn-of-thecentury North Dakota to amass a personal fortune of more
than two million dollars by his death in 1989, Scates repeatedly claims that opportunity for personal gain did not motivate Magnuson while in office. Magnuson was a complex man,
with his share of contradictions: a shy public figure, but the
consummate dealmaker in the cloakroom; a champion of
liberal causes and consumer protection who carried the water
when necessary for the Washington business establishment.
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Scates avoids addressing Maggie's inconsistencies and contradictions, and the resulting biography is more elegy than
analysis.
Steven Davis
Seattle, Washington
The Privilege Against Self-Incrimination:Its Origins and
Development, by R.H. Helmholz, John H. Langhein, Charles
M. Gray, Eben Moglen, Henry E. Smith, and Albert W.
Alschuler. Chicago: University of Chicago Press, 1997; 301
pp., tables of statutes, index; $29.95, cloth.
The privilege against self-incrimination is one of the most
celebrated of the provisions of the Bill of Rights. As the
authors of this fascinating volume demonstrate, however, the
parameters of this privilege have long been misunderstood.
The Privilege Against Self-Incrimination offers a reinterpretation of the historical record. The six authors argue that the
privilege today is a far cry from the privilege developed at early
common law, or even at the time of the ratification of the
Constitution. This is a revisionist view, contrary to the
interpretation presented by Leonard Levy in the Pulitzer
Prize-winning Origins of the Fifth Amendment (1968). The
newer view appears the more accurate, based as it is on a close
examination of almost one thousand years of historical documents. A copious amount of research went into this book, as
evidenced by the inclusion of ninety pages of notes to accompany approximately two hundred pages of text.
The common view is that the privilege assumed its modern
form sometime in the mid-seventeenth century, in response to
the abuses of the Star Chamber and the treason trial of John
Lilburne. The authors demonstrate convincingly that this
interpretation of the historical record is inaccurate, placing, as
it does, too much reliance on the mention of the privilege in
court records when in practice the privilege was very limited.
The authors here reveal that the criminal trial was designed
virtually to force defendants to speak: They had no right to
counsel in felony cases until 1806, there was no right to
subpoena witnesses, parties in interest were barred from
testifying, the reasonable doubt standard was not firmly
established until the nineteenth century, and, perhaps most
importantly, the defendant was expected to answer questions
put to him by a magistrate prior to trial. It was not until the
criminal trial was transformed during the nineteenth century
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from what Langbein calls an "accused speaks"model to a
"testing the prosecution" model and procedural safeguards
were in place that the maxim took on a practical meaning.
Helmholz's chapter focuses on the role of the privilege in
ecclesiastical and Roman law to the seventeenth century. He
discusses the ius commune and the importance placed on oath
taking. Gray's chapter examines the role of the privilege in the
conflict between the common law courts and the ecclesiastical courts. Ecclesiastical courts did not allow the use of the ex
officio oath to compel testimony, and common law courts
were occasionally asked to issue writs of prohibition to prevent this practice. The oath required defendants to swear
before God that they would testify before being asked any
questions-at the time the oath meant something, and thus
was treated as a form of compulsion.
Langbein's chapter traces the development of early modern
common law criminal procedure. He argues convincingly that
no meaningful privilege existed prior to the mid-nineteenth
century. Although an oft-repeated maxim declared that no man
should be compelled to be a witness against himself, the reality
of criminal procedure prevented the assertion of the right.
Smith's chapter traces the development of the modern
privilege and takes up Langbein's argument. He asserts that
the privilege took on new meaning with the "lawyerization"
of criminal procedure and the adoption of rules increasing the
role of counsel. As defendants gained the right to have counsel
speak for them, and magistrates were required to inform
suspects of the right to remain silent, the privilege against
self-incrimination began to growth teeth.
Moglen's chapter examines the privilege in colonial and
post-Revolutionary America. Prior to the Revolution, the
privilege was limited, as in England. How then is the broad
language of the Fifth Amendment to be explained? Moglen's
answer to this lies in two factors: (1) the founding fathers' use
of "constitutional polemic," or extravagant rhetoric; and (2)
the importance in their eyes of the jury trial as a check on
the power of government, a response to British activities
before the Revolution. The Fifth Amendment was a "legal
ancillary" necessary to give meaning to the jury trial-after
all, if a defendant is forced to confess, there is little left for
the jury to do!
Finally, Alschuler's chapter examines the privilege as it
exists today. Building on the previous chapters, he argues that
the privilege has taken on a much broader meaning than the
founding fathers intended, and suggests a return to a more
limited privilege, where magistrates could require defendants
to answer incriminating questions. This astounding sugges-
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tion has profound implications for the administration of
criminal justice.
The PrivilegeAgainst Self-Incrimination is essential reading for criminal procedure scholars. Although it is written in
an academic style, it is excellent reading for the layperson
interested in obtaining a better understanding of the development of the law. In this era of Supreme Court decisions
emphasizing the truth-finding function at the expense of the
protection of defendants' rights (Ohio v. Robinette, 1996;
Wyoming v. Houghton, 1999), and an increased reliance on
original intent as an interpretive tool (Wilson v. Arkansas,
1995), it is imperative that citizens have a full and accurate
understanding of their rights. The authors of this book have
taken a major step toward clarifying and correcting our understanding of perhaps the most important criminal trial right
possessed by a defendant.
Craig Hemmens
Boise State University
Dividing New Mexico's Waters, 1700-1912, by John 0. Baxter.
Albuquerque: University of New Mexico Press, 1997; 144 pp.,
illustrations, notes, bibliography, index; $24.95, paper.
Historian John 0. Baxter has taken on the complex task of
sorting out the patterns of water development in New Mexico.
The appointment of a territorial water engineer in 1907 and
the achievement of statehood in 1912 mark a departure from
the earlier eras of Spanish colonial, Mexican, and American
water control. Navigating through a mass of primary accounts
culled from a wide array of archival sources, Baxter serves as
our guide to a time period when legal decisions regarding
water use and allocation were local issues. This sentimental
journal to a traditional era stands in marked contrast to the
twentieth-century West, which has been characterized by a
strong federal role in water development.
Baxter bring a methodical approach to his subject, dividing
the history of water use in New Mexico into four eras: Spanish
colonial, Mexican, early territorial (prior to the arrival of the
railroad in 1878), and late territorial. A skilled researcher who
has completed several studies of water use for the New
Mexico State Engineer's Office, Baxter based his book on
extensive use of original documents. The result is a concise
and brisk account of the challenges faced by succeeding
generations of water administrators. Baxter argues that the
successful resolution of conflict during this period is traced to
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community-based decision-making, which facilitated compromise among those competing for an increasingly scarce resource.
New Mexico's Spanish colonial governors represented the
authority of the king of Spain, yet decisions regarding water
allocation disputes were most often investigated and decided
at the level of the alcaldes mayores appointed by the governor.
These local officials served as court of first resort for petitioners, although litigants could opt to bypass the alcade and
appeal directly to the governor. The preference for settling
disputes close to the location of the litigants set the pattern
for two centuries of administrative policy.
During the early years of the Mexican era, local control over
water resources increased through the operation of municipal
councils known as ayuntamientos. After conservatives seized
power in Mexico in 1836, the role of the ayuntamientos was
replaced with juezes de paz (justices of the peace). These local
officials continued the policy of adjusting grievances by
traditional customs.
Following the conquest of New Mexico by the United
States in 1846, Hispano residents struggled to adapt to a new
form of government. Drafters of New Mexico's new code of
laws looked to Hispanic traditions in the realm of water use.
Combined with a strong measure of control over the territorial
legislature and courts originating from greater numbers of
Hispano residents, New Mexicans managed to continue local
control during the early territorial years. The arrival of the
railroad in 1878, bringing with it an end to the isolation of the
territory, ushered in an era of land speculation. Investors
planned and executed a large number of privately funded
irrigation projects that strained traditional water relationships.
The culmination of the shift in power came in 1907 with the
adoption of a new water code and the creation of the office of
territorial engineer.
Baxter builds a strong case for the importance of local
control with regard to water allocation and use. Today, during
an era of increasing federal involvement in Western water
issues, the idea that local water users should control their own
destiny holds considerable value for many. At the same time,
problems faced by Western water users are increasingly
complex. Issues such as adjudicating Native American claims,
fulfilling interstate and international compacts, and safeguarding the environment require a regional approach.
Dividing New Mexico's Waters could have had a stronger
policy impact if Baxter had linked his findings with contemporary issues. Even without this addition, the work stands as an
excellent summary of the early period of water administrations in New Mexico. Readers in the legal community will
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find Baxter's book an admirable example of the value that
historical research has in the area of water rights litigation, as
demonstrated by his mastery of the archival record. General
readers of Western history will find the many stories of early
water disputes fascinating. Dividing New Mexico's Waters is a
welcome addition to the bookshelf of anyone interested in
Western water issues.
Douglas E. Kupel
Phoenix, Arizona

Jurismania:The Madness of American Law, by Paul E
Campos. New York: Oxford University Press, 1998; 209 pp.,
index; $23.00, cloth.
Paul Campos believes that the American legal system is
suffering from a severe mental illness, which he calls
"jurismania." Campos, a professor of law at the University of
Colorado and director of the Byron R. White Center for American Constitutional Study, says that this illness is a manifestation of a larger disorder: an over-reliance on rationality, on
producing reasons for every action.
Anyone who has not been comatose nor has not been
denied access to television or newspapers during the past few
years would have a hard time arguing with Campos' thesis
that the American legal system has become bloated. We have
witnessed long, expensive trials; publicity-seeking defendants,
plaintiffs, lawyers, judges, and jurors; and the penchant to turn
every social affront into a legal issue. Campos points to the
most obvious example, the O.J. Simpson trial, where "we saw
in the most extreme form various charactistic features of the
American legal system . . . the worship of procedure; the

attempt to rationalize every aspect of the decision-making
process; the distrust of spontaneous action; the demand for
something approaching perfection in the handling of relevant
legal materials; the urge to maintain a continuous and pervasive managerial control over every participant; and, above all,
the daunting complexity of the rules that such a system
requires" (p. 22).
In this context, Campos also discusses several older cases in
which settling a dispute became increasingly complicated. For
example, in Hawaii in the late 1960s, a couple's attempt to
collect court-awarded monetary damages for injuries incurred
in an automobile accident became involved with a complicated provision of property law when the defendant transferred
ownership of his home-and then died-in order to avoid
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paying the judgment. And the state supreme court justices
only added to the confusion in their attempt "to navigate [the]
conceptual muddle through the straightforward use of circular
reasoning" (p. 110).
Campos blames American law schools for the sickness of
the legal system, especially their endeavor to find a rationale
for every action, plus the reliance on appellate court opinions,
despite the fact that the cases affecting most ordinary citizens
are dispensed with in lower courts. His prescription to cure
legal madness is for lawyers and lay persons to realize that
some, if not most, issues can and should be settled in a simpler, "arational" manner because an overdose of reason confuses the real issue and prevents true justice.
Campos' message is accurate and timely. Too often issues of
justice for the victim and punishment for the offender are
obscured by entanglements in legal minutia; too often the
wait for justice to be done is too long and too expensive.
Unfortunately, Campos' argument is obscured by his frequent
tangential discussions (akin to what he accuses lawyers of
doing). For example, in one chapter he discusses college
football betting for several pages before he makes the point
that the American public has fooled itself into believing that
lawyers have all the answers. Another problem with the book
is that, although Campos says he is writing for the general
reader, his tone and vocabulary say otherwise. The book could
also use some historial perspective: When did the system
become ill? Lastly, the lack of notes and citations, other than a
few comments at the bottom of a page, is frustrating.
Isabel Levinson
Minneapolis, Minnesota

The Chief Justiceship of John Marshall, 1801-1835, by Herbert
A. Johnson. Columbia: University of South Carolina Press,
1997; 336 pp., illustrations, appendices, bibliography, index;
$39.95, cloth.
No individual has exerted greater influence on the United
States Supreme Court and the U.S. Constitution than John
Marshall. Few individuals have exerted greater influence on
the course of the early American republic. Hence John
Marshall is widely studied and written about, and a reader
might wonder about the point of reading (let alone writing)
another book on the topic. Herbert A. Johnson's book should
put any such concern to rest.
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This book is a wide-ranging study of John Marshall's chief
justiceship. Rather than following a chronological format, the
book is broken into chapters such as "The Chief Justice and
His Associates" (chapter I), "Politics and Constitution in the
Marshall Era" (chapter II), and "The American Common
Market and Property Rights" (chapter IV).
The aim of the book is to inform the reader about the chief
justice and his colleagues and to explain how "together they
shaped constitutional, international, and private law" (preface,
p. ix). This aim is admirably fulfilled.
Johnson provides excellent context and background, both
historical and jurisprudential, throughout the book. The story
is always told in a political, historical, and often (in the case of
admiralty law) diplomatic context. The practical workings of
the court receive particular attention. The result is a fine
book, which is primarily a historical exposition rather than a
jurisprudential study.
The strength of this volume is twofold. First, biographical
information about Marshall and his colleagues and use of
Marshall's papers allow Johnson to give us a unique insight
into the inner workings of the court. Second, the breadth of
Johnson's study exposes the reader to topics not usually
associated with John Marshall.
Understandably, a large part of this work focuses on two
topics: the leadership of John Marshall, and federal supremacy
and judicial power. I found the chapters entitled "The American Common Market and Property Rights" (VI), "Fine Tuning
the Federal Common Market: Private Law in the Supreme
Court" (VII), and "The United States in The Family of Nations" (VIII) most interesting, in large part because they
discuss topics that are less often associated with John
Marshall and the Supreme Court during his chief justiceship.
For example, Johnson tells us in chapter VII that "thirty-two
percent of the cases heard by the Marshall Court from 1801 to
1815 dealt with illegal trade or prize cases" (p 191). In a
subchapter on illegal trade, Johnson discusses how the Supreme Court dealt with illegal commerce and "stood ready to
employ federal judicial power for its suppression" (p 197). For
the average reader, this discussion of admiralty cases opens up
a whole new world of commerce, history, jurisprudence, and
federal judicial power that is largely lost to us today. It is
fascinating to read about maritime liens, salvage cases, and
marine insurance, and how, given the importance of the
shipping industry at the time, the Supreme Court adjudicated
these issues.
Other examples of topics not readily associated with John
Marshall's Court are slavery and the slave trade, prize cases,
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and the acquisition of the Louisiana Territory, all of which are
discussed in chapter VIII, "The United States in the Family of
Nations." The Supreme Court functioned as the principal
court of international law in the federal republic. This fact is
usually remembered in the context of the Cherokee cases, so
Johnson's expanded discussion on this topic is welcome.
All in all this is a fine book. It is well written and easily
accessible. Johnson's use of biographical information about
John Marshall and his colleagues gives us a valuable insight
into how Marshall managed the court and molded it into the
institution we know today. Johnson reminds us that these
internal factors, along with political and socioeconomic
factors, played a greater role in shaping the Court and the
advancement of federal power than did pure jurisprudential
concerns.
Judge Karsten Rasmussen
Eugene, Oregon
A Courtroom of Her Own: The Life and Work of Judge Mary
Anne Richey, by Barbara Ann Atwood. Durham, N.C.: Carolina Academic Press, 1998; 376 pp., illustrations, index;
$40.00, cloth.
This book examines Judge Mary Anne Richey's personal and
professional growth as well as the changes in the role of
women in the judicial system. Atwood begins with a thorough
overview of academic theories concerning the contrasts
between male and female stereotypical viewpoints, outlooks,
and problem-solving in the judicial setting. She takes issue
with one theorist who posits Justice Sandra Day O'Connor as
a model of the uniquely feminine jurist, although later in the
biography she comments on the professional similarities
between Justice O'Connor and Judge Richey.
The academic nature of the introduction contrasts sharply
with the human character of the biography itself. Additionally,
the focus shifts from feminism to the personal and professional growth of the well-respected jurist without regard to her
gender.
The author, a professor of law at the University of Arizona,
was Judge Richey's first federal law clerk. Clearly, Atwood's
personal connection to her subject gives this work an especially insightful perspective. To her credit, Atwood did not
rely solely on her own relationship with Judge Richey. She
spent countless hours interviewing friends, family, and colleagues, as well as poring over court records to reconstruct
accurately "the life and work of Mary Anne Richey." The
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reminiscences of Richey's family and colleagues bring a
multidimensional quality to this work.
What makes this biography so compelling is that it is a true
story of the realization of the "American dream." From
humble beginnings in a small midwestern town, Mary Anne
Richey became a federal judge at a time when women were
truly pioneers in the legal, or just about any, profession. The
chronology of Richey's atypical path to the judiciary is nothing
short of inspiring, regardless of gender.
Contrary to what one would expect, Richey was not a
straight "A" student who went immediately from high school
to college to law school. Rather, she possessed an insatiable
desire to explore and trailblaze instead of following the ordinary path. After her high school graduation, she chose to
travel to India for a year rather than marry her high school
sweetheart. As a young adult, she continued to defy tradition.
During her short-lived first marriage, she became a pilot,
joined the WASPs during World War II, and took a military
assignment in Tucson. After the war she remained in the
West, where she managed a ranch. Then, in her thirties, she
applied to law school. Thereafter, she faced the dilemma of
juggling family and career to achieve a balanced, albeit unconventional, life. One thing is certain: Mary Anne Richey's
strong character is what fueled her professional development
and earned her the respect of her peers.
Atwood examines the tumultuous social and political
history of Judge Richey's times by spotlighting some of her
more interesting cases, candidly setting forth the conflicting
issues and the results of her opinions. The insight into the
reasoning of an experienced and respected judge is fascinating
and thought provoking.
This work is more than a biography; it is a thoughtful and
multidimensional review of the changes in twentieth-century
political and social history, as reflected in the life of Mary
Anne Richey.
Deborah Weiss
Loyola Law School, Los Angeles
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Sally S. Neely, Esq., Los Angeles
Hon, Thomas G. Nelson, Boise
George J. Netter, Esq., Pasadena
Hon. Leland C. Nielsen, San Diego
Hon. William A. Norris, Los Angeles
George W. Nowell, Esq., San Francisco
Hon. Ben L. O'Brien, Carmichael
Richard W. Odgers, Esq., San Francisco
W. Ronald Orlebeke, Esq., Concord
Chet & Wendy Orloff, Portland
Donna S. Packer, Pasadena
Hon. John L. Peterson, Butte
Paula Petrik, Ph.D., Orono
Hon. Mariana R. Pfaelzer, Los Angeles
Frank M. Pitre, Esq., Burlingame
M. Laurence Popofsky, Esq., San Francisco
Robert D. Raven, Esq., San Francisco
Hon. Manuel L. Real, Los Angeles
Hon. James A. Redden, Beaverton
Paul G. Rees, Esq., Tucson
Charles B. Renfrew, Esq., San Francisco
Hon. Robin L. Riblet, Santa Barbara
N, James Richardson, Esq., San Diego
Harlan M. Richter, Esq., Alameda
A. James Robertson, II, Esq., San Francisco
Alvin J. Rockwell, Esq., San Francisco
Stephen F. Rohde, Esq., Los Angeles
Hon. Paul G. Rosenblatt, Phoenix
John N. Rupp, Esq., Seattle
Hon. Pamela Ann Rymer, Pasadena
Harvey I. Saferstein, Esq., Los Angeles
Robert L Sanders, Esq., Portland
Martin A. Schainbaum, Esq., San Francisco
David M. Schoeggl, Esq., Seattle
Arthur E. Schwimmer, Esq., Los Angeles
James V. Selna, Esq., Newport Beach
Bernard Shapiro, Esq., Los Angeles
Wevley William Shea, Esq., Anchorage
Charles H. Sheldon, Ph.D., Pullman
Warren A. Sinsheimer, San Luis Obispo
Jill Sherry Slater, Esq., Los Angeles
Donald C. Smaltz, Esq., Alexandria
Hon. Fern M. Smith, San Francisco
John R. Sommer, Esq., Sierra Madre
James P. Spellman, Esq., Santa Ana
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James W. Spertus, Esq., Laguna Beach
Michael J. Steponovich, Esq., Irvine
Daniel J. Stoops, Esq., Flagstaff
Sanford Svetcov, Esq., San Francisco
Arthur D. Swanson, Esq., Renton
Hon. Robert M. Takasugi, Los Angeles
Richard C. Tallman, Esq., Seattle
John F. Taylor, Esq., San Francisco
Hon. James H. Thompson, Reno
Jeffrey A. Thomson, Esq., Boise
Hon. Robert J. Timlin, Corona
Bruce A. Toor, Esq., Los Angeles
William F. Trautman, Esq., San Francisco
Michael Traynor, Esq., San Francisco
J. Ronald Trost, Esq., Los Angeles
Charles H. Troutman, Agana
D. Burr Udall, Esq., Tucson
Robert C. Vanderet, Esq., Los Angeles
Barry C. Vaughan, Esq., Los Angeles
William W. Vaughn, Esq., Los Angeles
George R. Walker, Esq., Monterey
E. Robert Wallach, Esq., San Francisco
Richard J. Wallis, Esq., Seattle
Norman Wapnick, Esq., Portland
Hon. Laughlin E. Waters, Los Angeles
Leslie R. Weatherhead, Esq., Spokane
Mark Erich Weber, Esq., Los Angeles
William E. Wegner, Esq., Los Angeles
Jonathan M. Weisgall, Esq., Washington
Larry Westberg, Esq., Boise
John H. Weston, Esq., Los Angeles
John H. Westover, Esq., Phoenix
William Wheatley, Esq., Eugene
Carolyn Wheeler, Esq., Washington
John A. White, Jr., Esq., Reno
Hon. Charles E. Wiggins, Las Vegas
Hon. Claudia Wilken & John M. True, III, Esq., Berkeley
Hon. Spencer M. Williams, San Jose
Donald Wilson, Jr., Esq., Phoenix
Hon. Stephen V. Wilson, Los Angeles
Hon. Carla M. Woehrle, Los Angeles
Payson Wolff, Esq., Beverly Hills
W. Foster Wollen, Esq., San Francisco
James J. Workland, Esq., Spokane
Michael F. Wright, Esq., Los Angeles
A. James Wriston, Jr., Esq., Honolulu
Hon. Thomas C. Zilly, Seattle

ADVOCATE
$50-$99
Michael Aguirre, Esq., San Diego
Meredith A. Ahearn, Esq., Anchorage
Stephen Alexander, Esq., Los Angeles
Hon. Richard Allemann, Phoenix
Judy Allen, lone
Robert Allen, Esq., Phoenix
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Russell G. Allen, Esq., Newport Beach
Bradley Andrews, Esq., Boise
Beth Andrus, Esq., Seattle
Maria C. Angeletti, Esq., Santa Monica
Jan Harris Aniel, Esq., Sylmar
Hon. Rex Armstrong, Salem
Hon. J. Kelley Arnold, Tacoma
Kenneth James Arnold, Esq., San Carlos
Ray August, Pullman
Richard E. Backus, Esq., San Francisco
W. Reece Bader, Esq., San Francisco
Kathy Bagdonas, Esq., Walnut Creek
Frederick D. Baker, Esq., San Francisco
James E. Baker, Esq., Seattle
Norman C. Banfield, Esq., Nashville
Peter L. Barnhisel, Esq., Corvallis
Caroline Barron, Esq., Phoenix
Frank A. Bauman, Esq., Portland
David J. Bederman, Atlanta
Victoria C. Belco, Esq,, Berkeley
Michal Belknap, Ph.D., San Diego
Lori Nelson Berg, Esq., Corona del Mar
Matthew D. Berger, Esq., Los Angeles
William P. Bergsten, Esq., Tacoma
William R. Berkman, Esq., Sausalito
Hon. Richard M. Bilby, Tucson
Charles A. Bird, Esq., San Diego
P. Arnsen Blakely, Esq., Costa Mesa
Hon. Robert N. Block, Los Angeles
Stephen G. Blum, Esq., Los Angeles
Ernest Bonyhadi, Esq., Portland
Harold . Boucher, Esq., San Francisco
J. Rion Bourgeois, Esq., Beaverton
John F. Broad, Esq., San Francisco
Hon. Volney V. Brown, Jr., Dana Point
William F. Browning, Esq., Great Falls
Hon. Robert J. Bryan, Tacoma
John W. Buehler, Esq., Portland
Hon. Franklin D. Burgess, Tacoma
Albie Burke, Ph.D., Long Beach
Donald Burrill, Esq., South Pasadena
Donald S. Burris, Esq., Santa Monica
Martha C. Byrnes, Esq,, Los Angeles
James S. Cahill, Esq., Los Angeles
Dominic J. Campisi, Esq., San Francisco
Hon. William C. Canby, Phoenix
Robert R. Carney, Esq., Portland
Willard Z. Carr, Esq, Los Angeles
E.E CashDudley, Esq., Modesto
Christopher L. Cella, Esq., Laguna Niguel
John Cermak, Esq., Los Angeles
Phillip D. Chadsey, Esq., Portland
Cedric C. Chao, Esq., San Francisco
Walter Cheifetz, Esq., Phoenix
Hon. Maxine M. Chesney, San Francisco
Hon. Jon J. Chinen, Honolulu
Hillel Chodos, Esq., Los Angeles
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Morgan Chu, Esq., Los Angeles
David Clark, Esq., Los Angeles
Susan M. Clark, Santa Rosa
Everett B. Clary, Esq., Los Angeles
Daniel G. Clement, Esq., Palos Verdes Estates
Charles A. Cleveland, Esq., Spokane
Steve Cochran, Esq., Los Angeles
Marc S. Cohen, Esq., Los Angeles
Ronald Jay Cohen, Esq., Phoenix
Michael G. Colantuono, Esq., Los Angeles
Stephen N. Cole, Esq., Sacramento
Theodore J. Collins, Esq., Seattle
Ardis M. Conant, Esq., Pasadena
James P. Connelly, Esq., Spokane
Christopher B. Conner, Esq., San Francisco
Lawrence E Cooley, Esq., Eugene
Michael J. Coppess, Esq., Pasadena
Robert H. Copple, Esq., Boise
Hon. John C. Coughenour, Seattle
Robert L. Cowling, Esq., Medford
Thomas W. Cox, Esq., Lynnwood
John M. Cranston, Esq., San Diego
Theodore 0. Creason, Esq., Lewiston
Paul R. Cressman, Sr., Esq., Seattle
Hon. Lawrence A. Crispo, Los Angeles
Paul F. Cronin, Esq., Honolulu
Anne L. Crotty, Esq., San Marino
Jason A. Crotty, Esq., San Mateo
Annabelle H. Dahl, Esq., San Marino
Brian R. Davis, Redwood City
Lewis A. Davis, Orinda
Ronald Dean, Esq., Pacific Palisades
Dario De Benedictis, Esq., San Francisco
Richard A. Derevan, Esq., Irvine
Richard Derham, Esq., Seattle
Nicole A. Dillingham, Esq., San Francisco
James Donato, Esq., San Francisco
Hon. Thomas B. Donovan, San Marino
Marti Ann Draper, Esq., Pasadena
Richard E. Drooyan, Esq., Sherman Oaks
William Dryden, Esq., Boise
Pamela E. Dunn, Esq., Los Angeles
Noel John Dyer, Esq., San Francisco
Mrs. Louise East, Eugene
Robert M. Ebiner, Esq., West Covina
Richard W. Eckardt, Esq., Los Angeles
Carolyn A. Elsey, Esq., Tacoma
John Feeney, Esq., Flagstaff
Jack C. Felthouse, Esq., Los Angeles
Hon. Warren J. Ferguson, Santa Ana
Richard C. Fields, Esq., Boise
Barry A. Fisher, Esq., Los Angeles
Richard N. Fisher, Esq., Los Angeles
Janet A. Fisk, Tumwater
Michael W. Fitzgerald, Esq., Los Angeles
William M. Fitzhugh, Esq., San Marino
Lawrence Fleischer, Brooklyn
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Macklin Fleming, Esq., Los Angeles
Daniel S. Floyd, Esq., Los Angeles
Kevin M. Fong, Esq., San Francisco
Robert Forgnone, Esq., Los Angeles
H. Weston Foss, Esq., Seattle
John P. Frank, Esq., Phoenix
Richard H. Frank, Esq., New York
Hon, Selim S. Franklin, Costa Mesa
Hon. Pamela J. Franks, Phoenix
Justice G. Peter Fraser, Vancouver
Kenneth D. Freedman, Esq., Phoenix
L. Richard Fried, Jr., Esq., Honolulu
Lawrence M. Friedman, Stanford
Stanley L. Friedman, Esq., Beverly Hills
Christian G. Fritz, Ph.D., Albuquerque
Otto J. Frohnmayer, Esq., Medford
Sandra S. Froman, Esq., Tucson
William A. Fuhrman, Esq., Boise
Hon. Nancy Gilliam, Pensacola
Mary F. Gillick, Esq., San Diego
Michael V. Gisser, Esq., Los Angeles
D. Wayne Gittinger, Esq., Seattle
Barry S. Glaser, Esq., Los Angeles
Albert S. Glenn, Esq., San Francisco
Lawrence Goldberg, Esq., San Francisco
Daniel S. Goodman, Esq., West Hollywood
John D. Gordan III, Esq., New York
Sarah B, Gordon, Philadelphia
William R. Gorenfeld, Esq., Ventura
Gregory Allen Gray, Esq., Tulsa
Paul Bryan Gray, Esq., Claremont
Gordon A. Greenberg, Esq., Los Angeles
Hon. Arthur M. Greenwald, Woodland Hills
Michael Griffith, Archivist, San Francisco
Dr. Theodore Grivas, Waterbury
Stanley J. Grogan, EdD., Pinole
Mitchell J. Guthman, Esq., Pacific Palisades
Ann Haberfelde, Esq., Los Angeles
James M. Hackett, Esq., Fairbanks
Hon. Alfred C. Hagan, Boise
Earle Hagen, Esq., Encino
Hon. Cynthia Holcomb Hall, Pasadena
Jan Lawrence Handzlik, Esq., Los Angeles
John K. Hanft, Esq., San Francisco
Peter 0. Hansen, Esq., Portland
James G. Harker, Esq., Santa Ana
Richard Harrington, Esq., San Francisco
Mark . Harrison, Esq., Phoenix
Diane D. Hastert, Esq., Honolulu
Hon. A. Andrew Hauk, Los Angeles
Arthur Hellman, Pittsburgh
Pamela L. Hemminger, Esq., Glendale
Alan Lewis Hensher, Esq., Merced
James Hewitt, Lincoln
William B. Hirsch, Esq., San Francisco
Hon. H. Russel Holland, Anchorage
Donald R. Holman, Esq., Portland
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Richard R. Holtz, Esq., Bellflower
John R. Hoopes, Esq., Phoenix
C. Timothy Hopkins, Esq., Idaho Falls
Heather Houston, Esq., Seattle
Lembhard G. Howell, Esq., Seattle
Michael V. Hubbard, Esq., Waitsburg
Charles T. Huguelet, Esq., Anchorage
James W. Hulse, Ph.D., Reno
Brian S. Inamine, Esq., Los Angeles
Patrick Irvine, Esq., Phoenix
Hon. Anthony W. Ishii, Fresno
Frederick A. Jacobsen, Esq., San Mateo
Steven B. Jacobson, Esq., Honolulu
Robert F. James, Esq., Great Falls
Hon. Napoleon A. Jones, Jr., San Diego
Hon. Robert E. Jones, Portland
Joseph M. Kadans, Esq., Las Vegas
Harold E. Kahn, Esq., San Francisco
Maurice S. Kane, Jr., Esq., Covina
Justice & Mrs. Marcus M. Kaufman, Newport Beach
Randall B. Kester, Esq., Portland
Thomas S. Kidde, Esq., Los Angeles
Michael B. King, Esq., Seattle
Steven M. Kipperman, Esq., San Francisco
James F. Kirkham, Esq., San Francisco
Richard H. Kirschner, Esq., Los Angeles
Janet A. Kobrin, Esq., Pasadena
George J. Koelzer, Esq., Los Angeles
Kenneth W. Kossoff, Esq., Agoura
William Kramer, Esq., Los Angeles
Hon. Marlene Kristovich, Los Angeles
Benedict P. Kuehne, Esq., Miami
Donald R. Kunz, Esq., Phoenix
Henry J. Kupperman, Esq., Los Angeles
John C. Lacy, Esq., Tucson
Theodore P. Lambros, Esq., San Francisco
Kathryn E. Landreth, Esq., Las Vegas
William Gregory Lane, Esq., Troy
John A. Lapinski, Esq., Los Angeles
Hon. Kathleen T. Lax, Los Angeles
Peter D. Lepiscopo, Esq., San Diego
Averil Lerman, Esq., Anchorage
Isabel Levinson, Minneapolis
Madeleine R. Levy, Esq., Anchorage
Patricia Nelson Limerick, Boulder
Dennis J. Lindsay, Esq., Portland
Thomas E. Lloyd, Esq., Ellicott City
William N. Lobel, Esq., Irvine
Mary P. Loftus, San Marino
Ben H. Logan III, Esq., Los Angeles
Donald L. Logerwell, Esq., Seattle
Andrew French Loomis, Esq., Sacramento
William R. Lowe, Esq., Rancho Cucamonga
Robert D. Lowry, Esq., Eugene
Weyman . Lundquist, Esq., Hanover
Hon. Eugene Lynch, Ross
James R. Lynch, Esq., Long Beach
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William M. Lyons, Esq., Mission Hills
Thomas C. Mackey, Ph.D., Louisville
Patrick J. Maher, Esq., San Francisco
Maurice Mandel II, Esq., Newport Beach
H. Karl Mangum, Esq., Flagstaff
Kay C. Manweiler, Esq., Boise
Francis N. Marshall, Esq., San Francisco
Alan G. Martin, Esq., Beverly Hills
James C. Martin, Esq., Los Angeles
Jeffrey L. Mason, Esq., San Diego
Thomas J. McCabe, Esq., Boise
Thomas M. McCoy, Esq., Sunnyvale
Charles W. McCurdy, Ph.D., Charlottesville
Thomas J. McDermott, Jr., Esq., Los Angeles
Neil D. McFeeley, Esq., Boise
Hon. Margaret McKeown, Seattle
T. Neal McNamara, Esq., San Francisco
Jerry R. McNaul, Esq., Seattle
James F. McNulty, Jr., Esq., Tucson
Donald W. Meaders, Esq., Pasadena
Frederick N. Merkin, Esq., Los Angeles
Grover Merritt, Esq., San Bernardino
John K. Mesch, Esq., Tucson
Alvin S. Michaelson, Esq., Los Angeles
John J. Michalik, Esq., Vernon Hills
R. Collin Middleton, Esq., Anchorage
Hon. Michael Mignella, Phoenix
Robert D. Milam, Esq., Sacramento
Neal Millard, Esq., La Canada
Leonard G. Miller, Esq., Aurora
Thomas C. Mitchell, Esq., San Francisco
Bruce C. Moore, Esq., Eugene
Andrew S. Morris, Jr., Esq., Richmond
Charles T. Morrison, Jr., Esq., Los Angeles
Kathryn D. Morton, Esq., San Mateo
Leopold Musiyan, Papeete
Michael D. Nasatir, Esq., Santa Monica
Claus-M. Naske, Ph.D., Fairbanks
Laura Nelson, Esq., Palo Alto
Paul S. Nelson, Mercer Island
Donald P. Newell, Esq., San Diego
Barry F. Nix, Esq., Fresno
Diane M.T. North, Brookeville
Charles F. O'Brien, Esq., Claremont
Hon. Lawrence Ollason, Tucson
Milo V. Olson, Esq., Los Angeles
Andrea S. Ordin, Esq., Los Angeles
John F. O'Reilly, Esq., Las Vegas
Hon. William H. Orrick, Jr., San Francisco
John E. Osborne, Tucson
Hon. Karen A. Overstreet, Seattle
Kenneth N. Owens, Ph.D., Sacramento
Robert Bruce Parham, Anchorage
Vawter Parker, Esq., San Francisco
David J. Pasternak, Esq., Los Angeles
R. Samuel Paz, Esq., Los Angeles
Douglas D. Peters, Esq., Selah
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Hon. Virginia Phillips, Los Angeles
Francis C. Pizzulli, Esq., Santa Monica
Glenn D. Pomerantz, Esq., Los Angeles
John E. Porter, Esq., Los Angeles
Bertram L. Potter, Esq., Pasadena
Michael R. Power, Esq., Walnut Creek
Hon. Harry Pregerson, Woodland Hills
Penelope A. Preovolos, Esq., Kentfield
Graham Price, Calgary
Hon. Albert E. Radcliffe, Eugene
Charles R. Ragan, Esq., San Francisco
David L. Raish, Esq., Boston
Karsten H. Rasmussen, Eugene
Jonathan E. Rattner, Esq., Palo Alto
Hon. Edward C. Reed, Jr., Reno
Michelle Reinglass, Esq., Laguna Hills
Hon. Stephen Reinhardt, Los Angeles
Evelyn Brandt Ricci, Esq., Santa Barbara
Kent D. Richards, Ph.D., Ellensburg
Andria K. Richey, Esq., South Pasadena
Megan A. Richmond, Esq., Orange
Catherine B. Roach, Esq., Seattle
Hon. Brian Q. Robbins, Los Angeles
Philip J. Roberts, Laramie
Cara W. Robertson, Esq., San Francisco
David K. Robinson, Jr., Esq., Coeur D'Alene
Hon. Ernest M. Robles, Los Angeles
James N. Roethe, Esq., Orinda
Morton Rosen, Esq., Encino
Judith A. Rothrock, Esq., Santa Ana
Lowell E. Rothschild, Esq., Tucson
Shelly Rothschild, Esq., Los Angeles
Hon. Barbara J. Rothstein, Seattle
Michael Rubin, Esq., San Francisco
Todd D. Rubinstein, Encino
Hon. William C. Ryan, Los Angeles
Thomas S. Salinger, Esq., Costa Mesa
Owen L. Schmidt, Esq., Portland
Hon. Howard J. Schwab, Van Nuys
Robert S. Schwantes, Burlingame
Jerome F. Schweich, Esq., San Francisco
George A. Sears, Esq., Sausalito
Mary Jo Shartsis, Esq., San Francisco
Hon. Edward F. Shea, Richland
Timothy M. Sheehan, Esq., Albuquerque
Arthur L. Sherwood, Esq., Los Angeles
Grace C. Shohet, Esq., San Francisco
Robert H. Shutan, Esq., Marina del Rey
Hon. Barry G. Silverman, Phoenix
Kay Silverman, Esq., Scottsdale
John Cary Sims, Esq., Sacramento
Hon. Morton Sitver, Phoenix
Jay L. Skiles, Esq., Salem
Hon. Otto R. Skopil, Jr., Wilsonville
Claude H. Smart, Jr., Esq., Stockton
Alan L. Smith, Esq., Salt Lake City
N. Randy Smith, Esq., Pocatello
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Selma Moidel Smith, Esq., Encino
Stephanie M. Smith, Esq., Las Vegas
Cynthia T. Soldwedel, Esq., Los Angeles
Rayman L. Solomon, Chicago
Howard B. Soloway, Esq., Los Angeles
Lawrence W. Somerville, Esq., Arcadia
John E. Sparks, Esq., San Francisco
John ). Stanley, Capistrano Beach
Graydon S. Staring, Esq., San Francisco
Mark R. Steinberg, Esq., Los Angeles
Hon. Samuel J. Steiner, Seattle
Dennis E. Stenzel, Esq., Portland
Hon. Albert Lee Stephens, Jr., Los Angeles
David S. Steuer, Esq., Palo Alto
John F. Stovall, Esq., Bakersfield
Lynn C. Stutz, Esq., San Jose
Hon. Philip K. Sweigert, Seattle
Eric M. Taira, Esq., Rancho Palos Verdes
Alan R. Talt, Esq., Pasadena
Hon. Venetta S. Tassopulos, Glendale
John D. Taylor, Esq., Pasadena
Frederick G. Tellam, San Diego
John L. Thorndal, Esq., Las Vegas
Glenda J. Tipton, Boise
Steven Toscher, Esq., Beverly Hills
Jaak Treiman, Esq., Canoga Park
Glenn Tremper, Esq., Great Falls
Susan Trescher, Esq., Santa Barbara
Victoria K. Trotta, Phoenix
Hon. Carolyn Turchin, Los Angeles
A. Marco Turk, Esq., Santa Monica
William C. Turner, Esq., Las Vegas
Gerald F. Uelmen, Esq., Santa Clara
Paul G. Ulrich, Esq., Phoenix
William R. Van Hole, Esq., Boise
Willard N. Van Slyck, Esq., Tucson
Norman P. Vance, Esq., San Francisco
John J. Vlahos, Esq., San Francisco
Susan Lee Waggener, Esq., San Diego
Stuart J. Wald, Esq., Los Angeles
Hon. Vaughn R. Walker, San Francisco
Hon. J. Clifford Wallace, San Diego
Nicholas J. Wallwork, Esq., Phoenix
Brian W. Walsh, Esq., San Francisco
James L. Warren, Esq., San Francisco
Gary D. Weatherford, Esq., San Francisco
Stephen E. Webber, Esq., Los Angeles
Ruth M. Weil, Esq., Los Angeles
Hon. John L. Weinberg, Seattle
Harold J. Weiss, Jr., Leander
Krista White, Esq., Redmond
Robert J. White, Esq., Los Angeles
Sharp Whitmore, Esq., Fallbrook
Robin D. Wiener, Esq., Los Angeles
Hon. Claudia Wilken, San Francisco
Robert D. Wilkinson, Esq., Fresno
Robert E. Willett, Esq., Los Angeles
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Hon. David W. Williams, Los Angeles
Warren R. Williamson, Esq., San Diego
Allegra Atkinson Willison, Esq., San Francisco
Hon. David E. Wilson, Seattle
Marcia Wilson, Santa Fe
Toni Pryor Wise, Esq., San Jose
Hon. Andrew J. Wistrich, Los Angeles
J. Kirk Wood, Esq., Santa Monica
Susan V. Wood, Manhattan Beach
Edwin V. Woodsome, Esq,, Los Angeles
Charles E. Wright, Esq., Portland
Hon. Eugene A. Wright, Seattle
Gordon K. Wright, Esq., Los Angeles
Edward J, Wynne, Jr., Esq., Ross
Hon. Frank R. Zapata, Tucson
Hon. Ralph Zarefsky, La Canada

SUBSCRIBING
$25-$49
Barbara Abrams, Portland
Martin E. Adams, Beaverton
Jane Wilson Adler, Venice
Hon. Robert Aguilar, San Jose
Alameda County Bar Association, Oakland
Alameda County Law Library, Oakland
Alaska State Library, Juneau
Albany Law School, Albany
J. Stephen Alexandrowicz, Lytle Creek
Christine Alfonso, Rancho Santa Margarita
Gary G. Allen, Esq., Boise
Jill E. Allyn, Seattle
William Alsup, Esq., San Francisco
American Antiquarian Society, Worcester
American University, Washington
Hon. George T. Anagnost, Peoria
Edward V. Anderson, Esq., San Jose
Hon. Richard W. Anderson, Billings
Apache County Superior Court, St. Johns
Appalachian School of Law, Grundy
C. Murphy Archibald, Esq., Charlotte
Arizona Historical Society, Tucson
Arizona State Law Library, Phoenix
Arizona State University, Tempe
Ronald G. Aronovsky, Esq., Oakland
Maureen Arrigo, San Diego
Chris Arriola, Esq. & Solina Kwan, Palo Alto
Judith Austin, Boise
Kurt P. Autor, Anchorage
Autry Museum of Western Heritage, Los Angeles
Valeen T. Avery, Ph.D., Flagstaff
Gregory Baka, Esq., Saipan
Robert C. Baker, Esq., Santa Monica
Bruce A. Baldwin, Pasadena
David P. Bancroft, Esq., San Francisco
Bancroft Library, Berkeley
Robert J. Banning, Esq., Pasadena

133
133

134
134

WESTERN LEGAL HiSTORY

WESTERN LEGAL HIslx.)RY

Susan L, Barnes, Esq., Seattle
Jacqueline Barnhart, Chico
Micah Barter, Anaheim
Debra E..Barth, San Jose
Beverly E. Bastian, Carmichael
Lawrence A. Baum, Ph.D., Columbus
William D. Beard, Springfield
Nancy Bennett, Esq., Billings
Sherrie Bennett, Seattle
Hon. Robert Beresford, Los Gatos
Richard Besone, Esq., Santa Monica
Carl F. Bianchi, Esq., Boise
John H. Bickel, Esq., San Francisco
David J. Birk, Esq., Aurora
Joan D. Bishop, Helena
Allen Blumenthal, Esq., Los Angeles
Boise National Forest, Boise
Boise State University, Boise
Daniel A. Boone, Davis
Francis B. Boone, Esq., San Francisco
Stan A. Boone, Fresno
John F. Boseker, Esq., Alexandria
Michael G. Bosko, Esq., Newport Beach
Boston College, Newton Centre
Boston Public Library, Boston
Boston University, Boston
David H. Boyd, Esq., Seattle
Scott A. BrandtErichsen, Esq., Ketchikan
Jacqueline Brearley, Hacienda Heights
Ellen Brennan, Lansing
Raymond L. Breun, Ed.D., St. Louis
Brigham Young University, Provo
Karl Brooks, Esq., Lawrence
Hon. William D. Browning, Tucson
Edward J. Brunet, Esq., Portland
Hon. Melvin Brunetti, Reno
James E. Budde, Kansas City
Hon. Samuel L. Bufford, Los Angeles
Bari R. Burke, Esq., Missoula
Carl Burnham, Jr., Esq., Ontario
John C. Burton, Esq., Pasadena
S.D. Butler, Esq., San Francisco
Roger D. Button, Garland
California History Center, Cupertino
California Judicial Center Library, San Francisco
California State Law Library, Sacramento
California State University, Stanislaus
California Western School of Law, San Diego
David H. Call, Esq., Fairbanks
Robert R. Calo, Esq., Media
Jean H. Campbell, Esq., Pullman
Frederic E. Cann, Esq., Portland
Stephanie Caracristi, Esq., San Francisco
Robert D. Caruso, Esq., Las Vegas
Michael W. Case, Esq., Ventura
Case Western Reserve University, Cleveland
Victoria S. Cashman, Middletown
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Jennifer Casias, Anaheim
Catholic University of America, Washington
Sheila R. Caudle, Esq., Los Angeles
Central Community College, Grand Island
Nicholas A. Champlin, Esq., Albany
Mary Chancy, Los Angeles
Helen S. Charles, Goldrun
Charles Houston Bar Association, Oakland
Stephen W. Charry, Ellensburg
Chase College of Law Library, Highland Heights
Eric A. Chiappinelli, Seattle
Carol Chomsky, Minneapolis
Shawn Christianson, Esq., San Francisco
Ron Chun, Esq., Glendale
Arthur C. Claflin, Esq., Seattle
Michael R. Clancy, Esq., San Francisco
Randall L. Clark, Esq., Los Angeles
Darrin Class, Saipan
Rachel Lehmer Claus, Esq., Menlo Park
John J. Cleary, Esq., San Diego
Kimberly R. Clement, Esq., Santa Rosa
Richard R. Clements, Esq., Signal Hill
Gordon S. Clinton, Esq., Seattle
Marianne Coffey, Ventura
Seymour I. Cohen, Esq., Torrance
Marjorie Cohn, Esq., San Diego
Richard P. Cole, Branford
College of William & Mary, Williamsburg
Colorado Supreme Court, Denver
Columbia University Law School, New York
John C. Colwell, Esq., San Diego
Wilson L. Condon, Esq., Anchorage
Mark J. Connolly, Santa Ana
George W. Coombe, Jr., Esq., San Francisco
Jan Copley, Esq., Pasadena
John R. Cormode, Mountain View
Cornell University, Ithaca
Jorge A. CortezBaez, Ontario
Walter J. Cosgrave, Tigard
Court of Appeals, Sacramento
Donna CrailRugotzke, Las Vegas
J. Kenneth Creighton, Esq., Reno
John W. Creighton, Esq., Washington
Marshall Croddy, Esq., Los Angeles
Crown Forestry Rental Trust, Wellington
Peter Crume, Esq., Santa Rosa
Robert G.P. Cruz, Esq., Agana
Frederick Czech, Los Angeles
Dalhousie University, Halifax
Dale A. Danneman, Esq., Phoenix
Steven C. Davis, Esq., Seattle
Thomas P. Davis, Esq,, Laguna Beach
William N. Davis, Jr., Sacramento
De Paul University, Chicago
Patrick Del Duca, Ph.D., Los Angeles
Roland L. DeLorme, Ph.D., Bellingham
Mark R. Denton, Esq., Las Vegas
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John Denvir, San Francisco
Allen R. Derr, Esq., Boise
Adrianne P. DeSantis, American Canyon
Detroit College of Law, East Lansing
Alan Diamond, Esq., Beverly Hills
Chris Diamond, Mesa
Jo Ann D. Diamos, Esq., Tucson
Dickinson School of Law, Carlisle
William L. Diedrich, Jr., Esq., San Francisco
Lori Huff Dillman, Esq., Los Angeles
M. Allyn Dingel, Jr., Esq., Boise
Peter Diskint, Chatham
Eric L. Dobberteen, Esq., Los Alamitos
Jean B. Donaldson, Novato
Diane Doolittle, Esq., San Jose
Michael H. Dougherty, Esq., Glendale
Drake University, Des Moines
Charles P. Duffy, Esq., Portland
Linda M. Dugan, Arcadia
Lawrence D. Duignan, Esq., San Diego
Duke University School of Law, Durham
James A. Dumas, Esq., Los Angeles
Kevin J. Dunne, Esq., San Francisco
Duquesne University, Pittsburgh
Malcolm Ebright, Esq., Guadalupita
Susan Scheiber Edelman, Esq., Los Angeles
John H. Eft, Palo Alto
Charles R. Ekberg, Esq., Seattle
David Ellis, Westminster
James R. Ellis, Esq., Seattle
Robert C. Ely, Esq., Anchorage
Lisa E. Emmerich, Chico
Emory University, Atlanta
Iris H.W. Engstrand, San Diego
Hon. William B. Enright, San Diego
Hon. Leif B. Erickson, Missoula
W. Manning Evans, Esq., San Francisco
Thomas C. Fallgatter, Esq., Bakersfield
Heather Fargo, Sacramento
Federal Judicial Center, Washington
Rhonda Lee Fehlen, Anchorage
Robin Cooper Feldman, Esq., Palo Alto
Hon. Lisa Fenning, Los Angeles
Roger A. Ferree, Esq., Los Angeles
Alfred G. Ferris, Esq., San Diego
Arlene C. Finger, Los Alamitos
Dennis A. Fischer, Esq., Santa Monica
Raymond C. Fisher, Esq., Washington
William W. Fisher, III, Cambridge
Daniel F. Fitzgerald, Esq., Anchorage
William J. Fitzgerald, St. Charles
Florida Coastal School of Law, Jacksonville
Florida State University, Tallahassee
Hon. Richard T. Ford, Nipomo
Fordham University, New York
Emmy Lou Forster, Boulder
Juliana Foster, Santa Barbara
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Karin L. Foster, Esq., Toppenish
Barbara L. Franklin, Esq., Anchorage
Adrienne Fredrickson, San Francisco
Thomas R. Freeman, Esq., Los Angeles
David L. Freiler, Yuba City
Robert E. Freitas, Esq., Los Angeles
Ft. Smith National Historic Site, Ft. Smith
Kelli L. Fuller, Esq., San Diego
Jose E. Gaitan, Esq., Seattle
William D. Garcia, Esq., Los Angeles
Kathleen Garvin, Esq., Seattle
Hon. Linda Marino Gemello, Redwood City
Paul Gendron, Anaheim Hills
Georgetown University Law Center, Washington
George Washington University, Washington
Georgia State University, Atlanta
Gail Gettler, Esq., Corte Madera
Brian H. Getz, Esq., San Francisco
Hon. Helen Gillmor, Honolulu
David R. Ginsburg, Esq., Santa Monica
Morton Gitelman, Fayetteville
Dale Goble, Moscow
James H. Goetz, Esq., Bozeman
Golden Gate University, San Francisco
Susan Goldstein, San Francisco
Gonzaga University, Spokane
Jason Gonzalez, San Francisco
Maxine Goodmacher, Esq., Martinez
Frank E. Goodroe, East Lansing
David B. Goodwin, Esq., Oakland
Jason P. Gordon, Aliso Viejo
Robert P. Gordon, Esq., Los Angeles
David Gould, Esq., Los Angeles
Brian E. Gray, Esq., San Mateo
Patricia Gray, Las Vegas
Arthur Grebow, Esq., Beverly Hills
Eugene C. Gregor, Esq., New York
Hon. James R. Grube, San Jose
Duane Grummer, Esq., San Francisco
Salvatore C. Gugino, Esq., Las Vegas
David J. Guy, Esq., Sacramento
Michael E. Haglund, Esq., Portland
Roger W. Haines, Jr., Esq., Del Mar
Kirk R. Hall, Esq., Portland
Stuart C. Hall, Esq., Anchorage
M.J. Hamilton, Ph.D., J.D., Carmichael
Hamline University, St. Paul
David G. Hancock, Esq., Seattle
Barbara HandyMarchello, West Fargo
Joan M. Haratani, Esq., Oakland
Thomas L. Hardy, Esq., Bishop
Hon. John J. Hargrove, San Diego
Hon. J. William Hart, Rupert
Hart West & Associates, Seattle
Harvard Law School, Cambridge
Hastings College of Law, San Francisco
Hon. Terry J. Hatter, Jr., Los Angeles
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John E. Havelock, Esq., Anchorage
Hon. Michael D. Hawkins, Phoenix
Vinton J. Hawkins, Esq., Sacramento
Robert Haws, Ph.D., University
Thomas L. Hedglen, Esq., Los Lunas
M. Christie Helmer, Esq., Portland
Lacian Henderson, Esq., Roseville
Richard P. Herman, Esq., Laguna Beach
James B. Hicks, Esq., Los Angeles
Preston C, Hiefield, Jr., Esq., Bellevue
Paul T. Hietter, Chandler
Harvey D. Hinman, Esq., Atherton
Historical Research Associates, Missoula
Fred Hielmeset, Pacifica
William T. Hobson, Esq., El Cajon
Gary W. Hoecker, Esq., Pasadena
Hofstra University, Hempstead
Margaret K. Holden, Portland
Wendolyn S. Holland, Ketchum
Barbara J. Hood, Anchorage
Kerrigan Horgan, Esq., San Francisco
Douglas G. Houser, Esq., Portland
Hon. James B. Hovis, Yakima
Don Howarth, Esq., Los Angeles
James A. Howell, Esq., Pasadena
Edward H. Howes, Sacramento
Robert B. Hubbell, Esq., Encino
Robert D. Huber, Esq., Mill Valley
Phillip L. Hummel IV, Esq., Orange
Thomas B. Humphrey, Esq., Boise
Hon. Roger L. Hunt, Las Vegas
Huntington Library & Art Gallery, San Marino
Hon. Harry L. Hupp, San Gabriel
Mark A. Hutchison, Esq., Las Vegas
Geoffrey W. Hymans, Esq., Tacoma
Idaho State Historical Society, Boise
Hon. Cynthia Imbrogno, Spokane
Indiana University, Bloomington
Indiana University, Indianopolis
Information Access Company, Belmont
John B. Ingelstrom, Esq., Pocatello
Todd D. Irby, Esq., Santa Ana
Richard B. Isham, Esq., Visalia
Richard Jackson, Sacramento
Shawn B. Jensen, Esq., Lorton
John A. Joannes, Esq., Los Angeles
Hon. Ronald Eagleye Johnny, Nixon
Arthur C. Johnson, Esq., Eugene
Linda A. Johnson, Sacramento
Lisa A. Johnson, Los Angeles
James 0. Johnston, Esq., Glendale
Kenneth W. Jones, Esq., San Francisco
JRP Historical Consulting Services, Davis
Judiciary History Center, Honolulu
Kansas State Historical Society, Topeka
Douglas Kari, Esq., Los Angeles
Jacquelyn Kasper, Tucson
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Hon. Judith N. Keep, San Diego
Lee Davis Kell, Esq., Portland
Hon. Robert J. Kelleher, Los Angeles
Jennifer L. Keller, Esq., Irvine
Mary E. Kelly, Esq., Los Angeles
Patrick M. Kelly, Esq., Los Angeles
Paul Kens, Austin
Charity Kenyon, Esq., Sacramento
Hon. David V. Kenyon, Pasadena
Robert E Kidd, Esq., Oakland
Wayne L. Kidwell, Esq., Boise
Diann H. Kim, Esq., Los Angeles
James A. Kimball, Esq., Los Angeles
Valerie E. Kincaid, Esq., Los Angeles
Garr M. King, Portland
Irwin Kirk, Englewood
Traci Kirkbride, Los Angeles
Holly Blair Kjerulff, Esq., Seattle
Joel W.H. Kleinberg, Esq., Los Angeles
Richard G. Kleindienst, Esq., Prescott
Mark Klitgaard, Esq., San Francisco
June Kodani, Richmond
Konan University, Kobe
Mark Alan Koop, Esq., Berkeley
Nancy Tystad Koupal, Pierre
Gordon Krischer, Esq., Los Angeles
Douglas E. Tupel, Esq., Phoenix
Laurie A. Kuribayashi, Esq., Honolulu
Josh Lamar, Las Flores
David J. Langum, Birmingham
Michael Lanier, Esq., Edmonds
Ronald B. Lansing, Portland
Lawrence G. Larson, Esq., Granada Hills
Hon. William J. Lasarow, Studio City
Edward L. Lascher, Esq., Ventura
Karen Lash, Esq., Los Angeles
Daniel A. Lawton, Esq., San Diego
Bartholomew Lee, Esq., San Francisco
Kathryn A. Lee, Ph.D., St. Davids
Norma Carroll Lehman, Esq., Birmingham
Robert I. Lester, Esq., Los Angeles
Jaye Letson, Esq., Los Angeles
Victor B. Levit, Esq., San Francisco
Hon. Ronald S.W. Lew, Los Angeles
Lawrence D. Lewis, Esq., Irvine
Erik R. Lied, Esq., Seattle
Larry L. Lightner, Jr., Vancouver
Monique C. Lillard, Esq., Moscow
Douglas Littlefield, Oakland
Allan N. Littman, Esq., San Francisco
Robert L. Liu, Esq., San Francisco
Putnam Livermore, Esq., San Francisco
James D. Loebl, Esq., Ojai
Long Beach City Attorney's Office, Long Beach
Robert C. Longstreth, Esq., San Diego
Donna C. Looper, Esq., San Diego
Samuel Lopez, Chino
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Paul D. Loreto, Esq., Huntington Beach
Los Angeles County Law Library, Los Angeles
Los Angeles Public Library, Los Angeles
Louisiana State University, Baton Rouge
Hon. Charles C. Lovell, Helena
Loyola University, Chicago
Loyola University, Los Angeles
Loyola University, New Orleans
James L. Lund, Esq., Los Angeles
IUniversit6 Laval, Quebec
Jonathan Lurie, Piscataway
Jay W. Luther, Esq., San Anselmo
Blanche Sefton Lutz, Esq., New York
Eve Felitti Lynch, Esq., San Francisco
Samuel A.B. Lyons, Esq., Honolulu
Michael A. MacDonald, Esq., Fairbanks
Joel H. Mack, Esq., San Diego
MacQuarie University, Sydney
Judith MacQuarrie, Esq., San Ramon
Dick L. Madson, Esq., Fairbanks
Michael Magliari, Chico
Hal Maizell, Esq., Irwindale
Eric John Makus, St. Helens
Patricia S. Mar, Esq., San Francisco
Hon. Kathleen March, Los Angeles
Robert Markman, Joplin
Marquette University, Milwaukee
Hon. Alfredo C. Marquez, Tucson
Blythe Marston, Esq., Anchorage
Erin B. Marston, Esq., Anchorage
Jill Martin, Esq., Woodbridge
James Mason, Starbuck
Hon. Virginia Mathis, Phoenix
Mari Matsuda, Washington
Melanie A. Maxwell, Esq., Seattle
George W. McBurney, Esq., Los Angeles
Stephen J. McConnell, Esq., Los Angeles
H.L. McCormick, Esq., Santa Ana
Loyd W. McCormick, Esq., San Francisco
R. Patrick McCulloch, Esq., La Jolla
Josefina Fernandez McEvoy, Esq., Los Angeles
McGeorge School of Law Library, Sacramento
Hon. Roger Curtis McKee, San Diego
Dean Gerald T. McLaughlin, Los Angeles
Joseph M. McLaughlin, Esq., Los Angeles
Hon. Linda H. McLaughlin, Santa Ana
Robert McLaughlin, Esq., Chicago
Peter J. McNulty, Esq., Bel Air
R. Michael McReynolds, Bethesda
Pamela A. Meeds, Moraga
Mercer University, Macon
Barton C. Merrill, Esq., Goleta
Hon. Charles M. Merrill, Lafayette
Fred B. Miller, Esq., Portland
Lee Miller, Kansas City
M. Catherine Miller, Ph.D., Lubbock
Melinda D. Miller, Rancho Santa Margarita
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Timothy L. Miller, Anaheim, California 92804
Robert J. Misey, Jr., Esq., Washington
Mississippi College School of Law, Jackson
Hon. Dennis Montali, San Francisco
Montana Historical Society Library, Helena
Montana State Law Library, Helena
William B. Moore, Esq., Bainbridge Island
Hon. Robert G. Mooreman, Phoenix
William Morgan, Washington
Jeffrey Morris, Douglaston
Wayne L. Morrow, Santa Monica
John E. Mortimer, Esq., Pasadena
Jeffery R. Moser, Esq., Pierre
David S. Moynihan, Esq., San Diego
Molly Jo Mullen, Esq., Portland
Multnomah Law Library, Portland
Billie Sue Myers, Esq., Ephrata
Gerald D. Nash, Albuquerque
National Archives, Pacific Northwest Region, Seattle
National Archives, Pacific Southwest Region, Laguna Niguel
National Archives, Pacific Sierra Region, San Bruno
National Archives Library, College Park
Natural History Museum, Los Angeles
Hon, David N. Naugle, Riverside
Arne J. Nelson, Esq., San Francisco
Hon. Dorothy W Nelson, Pasadena
William W. Nelson, Esq., Los Angeles
Nevada Historical Society, Reno
Nevada Supreme Court, Carson City
New York Public Library, New York
New York University, New York
Bradley J. Nicholson, Esq., Carson City
Fred Nicklason, Ph.D., Washington
Hon. George B. Nielsen, Jr., Phoenix
James C. Nielsen, Esq., Berkeley
Hon. Wm. Fremming Nielsen, Spokane
North Carolina Central University, Durham
Northern Illinois University, DeKalb
Northwestern School of Law, Portland
Northwestern University, Chicago
Jennifer F. Novak, Esq., Los Angeles
Doyce B. Nunis, Jr., Ph.D., Los Angeles
Kevin O'Connell, Esq., Los Angeles
Ohio Northern University, Ada
Ohio State University, Columbus
Ohio Supreme Court, Columbus
Oklahoma City University, Oklahoma City
Fernando M. Olguin, Esq,, Pasadena
Patricia Ooley, Goleta
Orange County Law Library, Santa Ana
Kenneth O'Reilly, Anchorage
Susan Orth, Esq., Medford
Joan Shores Ortolano, Esq., Rancho Palos Verdes
Hon. Diarmuid F. O'Scannlain, Portland
Kerry F. O'Sullivan, Esq., Chula Vista
Richard F. Outcault, Jr., Esq., Laguna Beach
Pace University, White Plains
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Stephen D. Pahl, Esq., San Jose
John G. Palache, Jr., Greenwich
Rosemary Palmer, St. Paul
Hon. Owen M. Panner, Portland
John S. Parise, Esq., El Dorado Hills
David Park, Chino Hills
Stephen T. Parkinson, Esq., Seattle
Marian Louise Parks, MA., Corona del Mar
Michael E. Parrish, Ph.D., La Jolla
Pasadena Public Library, Pasadena
Christopher L. Pearson, Esq., San Diego
Hon. Martin Pence, Honolulu
James N. Penrod, Esq., San Francisco
Pepperdine University, Malibu
Mark B. Pepys, Esq., Rancho Palos Verdes
Ron Perey, Seattle
Jerome D. Peters, Jr., Esq., Chico
Mildred Peterson, Vista
Thomas M. Peterson, Esq., San Francisco
Bernard Petrie, Esq., San Francisco
Susan S. Philips, Esq., Berkeley
Richard L. Phillips, Esq., Seattle
Thomas P. Phillips, Esq., Los Angeles
Julie Ilene Pierce, Esq., Irvine
Hon. Lawrence L. Piersol, Sioux Falls
Richard L. Pomeroy, Esq., Eagle River
Barry J. Portman, Esq., San Francisco
Paul Potter, Esq., Sierra Madre
Robert J. Preston, Esq., Portland
Hon. Edward Dean Price, Fresno
Princeton University, Princeton
Hon. Philip M. Pro, Las Vegas
Hon. Justin L. Quackenbush, Spokane
Karl J. Quackenbush, Esq., Seattle
William W. Quinn, Jr., Esq., Scottsdale
Emily Rader, Long Beach
Wilma R. Rader, Esq., Berkeley
Phyllis N. Rafter, Esq., Oakland
Donald S. Ralphs, Esq., Pacific Palisades
Delfino A. Rangel, San Diego
Nancy Rapoport, Lincoln
Ronald C. Redcay, Esq., Los Angeles
John R. Reese, Esq., Petaluma
Regent University, Virginia Beach
Peter L. Reich, Ph.D., Costa Mesa
Marguerite Renner, Ph.D., Glendale
Hon. John S. Rhoades, San Diego
Virginia Ricketts, Jerome
Sandra L. Rierson, Solano Beach
Knute Rife, Esq., Goldendale
Benjamin K. Riley, Esq., San Francisco
Whitney Rimel, Esq., Sacramento
Riverside County Law Library, Riverside
Arvid E. Roach II, Alexandria
Hon. Raymond Roberts, Auburn
Stephen Roberts, La Grangeville
Walter J. Robinson, Esq., Atherton
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Colleen Robledo, Aliso Viejo
John Rogers, Esq., Los Angeles
S. Roger Rombro, Esq., Los Angeles
Rosemead Library, Rosemead
Hon. John A. Rossmeissl, Yakima
William D. Rowley, Reno
Anthony James Ruderman, Manhattan Beach
Elmer R. Rusco, Ph.D., Reno
Hon. Steve Russell, San Antonio
Rutgers Law Library, Newark
Hon. John E. Ryan, Santa Ana
Saint Louis University, St. Louis

Chari L. Salvador, Sunset Beach
Samford University, Birmingham
San Bernardino County Library, San Bernadino
San Diego County Bar Association, San Diego
San Diego County Law Library, San Diego
San Diego Historical Society, San Diego
San Diego State University, San Diego
San Francisco Law Library, San Francisco
San Jose Public Library, San Jose
San Jose State University, San Jose
Susan Sanchez, Covina
Leanne L. Sander, Boulder
Robert M. Sanger, Esq., Santa Barbara
Elaine Santangelo, Anaheim, California 928081206
Lynn Lincoln Sarko, Esq., Seattle
Joseph R. Saveri, Esq., San Francisco
Bernard E. Schaeffer, Esq., Melrose Park
Evelyn A. Schlatter, Albuquerque
Hon. Mary M. Schroeder, Phoenix
Donna Schuele, Woodland Hills
Hon. William W Schwarzer, San Francisco
David Scott, Stillwater
Lewis E. Scott, Beaverton
Mary B. Scott, Esq., San Diego
Seattle University, Tacoma
Benjamin S. Seigel, Esq., Los Angeles
Molly Selvin, Ph.D., Los Angeles
Seton Hall University, Newark
Benjamin H. Settle, Esq., Shelton
Sharlot Hall Historical Society, Prescott
Hugh Shearer, Esq., Honolulu
Florence A. Sherick, Esq., Tujunga
Cordelia Sherland, Los Angeles
Charles W. Sherrer, Esq., Lafayette
Linda E. Shostak, Esq., San Francisco
Arnold Shotwell, Bay Center
John L. Shurts, Eugene
Richard J. Sideman, Esq., San Francisco
Stephen E. Silver, Esq., Phoenix
Edward I. Silverman, Esq., San Diego
Larry C. Skogen, Cheyenne
Alan D. Smith, Esq., Seattle
Catherine W. Smith, Esq., Seattle
Elizabeth A. Smith, Esq., San Diego
Gail R. Smith, Esq., Bainbridge Island
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Gary Smith, Anaheim
Margaret M. Smith, Esq., Seattle
Mark M. Smith, Esq., San Francisco
Hon. Paul Snyder, Gig Harbor
Social Law Library, Boston
Stuart L. Somach, Esq., Sacramento
Craig Sommers, Esq., San Francisco
South Texas College of Law, Houston
Southern Methodist University, De Golyer Library, Dallas,
Southern Methodist University, Underwood Law Library, Dallas
Southwestern University School of Law, Los Angeles
Margaret S. Sowers, Carmel
Art Sowin, West Hills
Russell J. Speidel, Esq., Wenatchee
Evelyn Cruz Sroufe, Esq., Seattle
William V. Stafford, Esq., Irvine
John C. Stager, Norco
Stanford University, Stanford
State Bar of Arizona, Phoenix
State Bar of California, San Francisco
State Historical Society of Wisconsin, Madison
State of Nevada Division of Historic Preservation & Archaeology, Carson City
State University of New York, Buffalo
Hon. Connie J. Steinheimer, Reno
Michael L. Stern, Esq., Los Angeles
Stetson University, St. Petersburg
Robert B. Stevens, Ph.D., Santa Cruz
Noel C. Stevenson, Esq., Laguna Hills
H. Dean Steward, Esq., Santa Ana
Hon. Thomas B. Stewart, Juneau
St. John's University Law Library, Jamaica
St. Mary's University, San Antonio
Hon. Alicemarie H. Stotler, Santa Ana
Hon. Roger G. Strand, Phoenix
Timothy A. Strand, Mission Viejo
Richard S. Street, Ph.D., San Anselmo
Nancy Strobeck, Spokane
Ross E. Stromberg, Esq., Los Angeles
St. Thomas University, Opa Locka
Felix F. Stumpf, Esq., Reno
Hon. Lonny R. Suko, Yakima
Superior Court Law Library, Phoenix
Supreme Court of Alabama & State Law Library, Montgomery
Elizabeth Swanson, Esq., Los Angeles
Leigh J. Swanson, Esq., Bremerton
Swets Subscription Service, Exton
Syracuse University, Syracuse
Kenneth S. Tang, Esq., La Canada
Nancy J. Taniguchi, Ph.D., Turlock
Hon. A. Wallace Tashima, Pasadena
Mrs. Beatrice P. Taylor, McCall
Hon. Marty W.K. Taylor, Saipan
Hon. Meredith C. Taylor, San Fernando
Tel Aviv University, Tel Aviv
Temple University, Philadelphia
Hon. Raymond T. Terlizzi, Tucson
Texas Tech University, Lubbock
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Texas Wesleyan University, Ft. Worth
Mary Alice Theiler, Esq., Seattle
Hon. Sidney R. Thomas, Billings
Thomas Jefferson School of Law, San Diego
Thomas M. Cooley Law Library, Lansing
William M. Thornbury, Esq., Santa Monica, Stanley E Tobin, Esq., Los Angeles
Thomas H. Tongue, Esq., Portland
Michael J. Tonsing, Esq., San Francisco
Susan E. Torkelson, Stayton
Touro Law School, Huntington
Lolita C. Toves, Agana
Ivan Trahan, Esq,, San Diego
Hon. Patricia V. Trumbull, San Jose
Tulane University, New Orleans
Paul J. Ultimo, Esq., Santa Ana
Universitat Autonoma de Barcelona, Barcelona
University of Alabama, Tuscaloosa
University of Alaska, Fairbanks
University of Alberta, Edmonton
University of Arizona, Tucson
University of British Columbia, Vancouver
University of California, Berkeley
University of California, Davis
University of California, Los Angeles
University of California, Santa Barbara
University of Chicago, Chicago
University of Colorado, Boulder
University of Connecticut, Hartford
University of Denver, Denver
University of Detroit, Detroit
University of Florida, Gainesville
University of Georgia, Athens
University of Hawaii, Honolulu
University of Idaho, Moscow
University of Illinois, Champaign
University of Iowa, Iowa City
University of Kansas, Lawrence
University of Kentucky, Lexington
University of La Verne, La Verne
University of Louisville, Louisville
University of Maine, Portland
University of Miami, Coral Gables
University of Michigan, Ann Arbor
University of Minnesota, Minneapolis
University of Mississippi, University
University of Missouri, Columbia
University of Missouri, Kansas City
University of Montana, Missoula
University of Nebraska, Lincoln
University of Nevada, Las Vegas
University of Nevada, Reno
University of New Mexico, Albuquerque
University of Northern Iowa, Cedar Falls
University of Notre Dame, Notre Dame
University of Oklahoma, Norman
University of Oklahoma Press, Norman
University of Oregon, Eugene
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University of Orlando, Orlando
University of Pennsylvania, Philadelphia
University of Pittsburgh, Pittsburgh
University of San Diego, San Diego
University of San Francisco, San Francisco
University of Santa Clara, Santa Clara
University of South Carolina, Columbia
University of South Dakota, Vermillion
University of Southern California, Los Angeles
University of Tennessee, Knoxville
University of Texas, Austin
University of Tulsa, Tulsa
University of Utah, Salt Lake City
University of Victoria, Victoria
University of Virginia, Charlottesville
University of Washington, Seattle
University of Wisconsin, Madison
University of Wyoming, Laramie
David A. Urman, Esq., Portland
U.S. Air Force Academy
U.S. Court of Appeals, Eleventh Circuit, Atlanta
U.S. Court of Appeals, Kansas City
U.S. Court of Appeals, Sixth Circuit, Cincinnati
U.S. Courts for the Seventh Circuit, Chicago
U.S. Courts Library, Fresno
U.S. Courts Library, Tacoma
U.S. Courts Library, Spokane
U.S. Department of Justice, Washington
U.S. District Court, San Jose
U.S. Supreme Court, Washington
David Valentine, Hollywood
Valparaiso University, Valparaiso
Jessica Van Leeuwen, Wilmington
Jack Van Valkenburgh, Esq., Boise
Sandra F. VanBurkleo, Detroit
Vanderbilt University, Nashville
William V, Vetter, Ft. Wayne
Villa Julie College, Stevenson
Villanova University, Villanova
Wake Forest University, Winston-Salem
Richard Walch, Esq., Los Angeles
Steven T. Walther, Esq., Reno
George Bruce Walton, San Jose
Stuart B. Walzer, Esq., Carmel
Austen D. Warburton, Esq., Santa Clara
Washburn University, Topeka
Washington State Law Library, Olympia
Washington State University Cooperative Extension, Walla Walla
Washington University, St. Louis
Wayne State University, Detroit
Roy G. Weatherup, Esq., Northridge
Timothy R. Weaver, Esq., Yakima
Edgar L. Weber, Esq., Daly City
Pamela Kohlman Webster, Esq., Los Angeles
David R. Weinstein, Esq., Los Angeles
Deborah Weiss, Esq., Topanga
Robert D. Welden, Esq., Seattle
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Wells Fargo Bank, History Department, San Francisco
Vanessa M. Wendenburg, Esq., Salinas
Mary Moers Wenig, Hamden
West Virginia University, Morgantown
Robert M. Westberg, Esq., San Francisco
Western New England College, Springfield
Western State University, Fullerton, Fullerton
Western Wyoming College, Rock Springs
Diana Wheatley, Los Angeles
Kathleen M. White, Esq., Los Angeles
William F. White, Esq., Lake Oswego
Whitman College, Walla Walla
Whittier Law School, Costa Mesa
Robert E. Wickersham, Esq., San Francisco
Melissa N. Widdifield, Esq., Los Angeles
Widener University, Harrisburg
Widener University, Wilmington
Ann E. Wiederrecht, Kernville
Jonathan J. Wilcox, Esq., Woodside
Willamette University, Salem
William Mitchell College of Law, St. Paul
James F. Williams, Esq., Seattle
H.W. Wilson Company, Bronx
Chad L. Wilton, Esq., Portland
Rosemary L. Wimberly, Boise
Barbara A. Winters, Esq., San Francisco
W. Mark Wood, Esq., Los Angeles
Hon. Douglas P. Woodlock, Boston
James H. Wright, Esq., Honolulu
Marguerite W. Wright, Portland
David Wu, Esq., Portland
John R. Wunder, Ph.D., Lincoln
Richard J. Wylie, Esq., San Jose
Lillian W. Wyshak, Esq., Beverly Hills
Yale University, New Haven
Yeshiva University, New York
Daniel S. York, Esq., Wilton
York University, North York
Stanley Young, Esq., Palo Alto
Rosalyn S. Zakheim, Esq., Culver City
Laurie D. Zelon, Esq., Los Angeles
Amir Zokaeieh, Placentia

GRANTS, HONORARY, AND MEMORIAL
CONTRIBUTIONS
U.S.
U.S.
U.S.
U.S.
U.S.
U.S.
U.S.
U.S.
U.S.

Court of Appeals, Ninth Circuit
District Court, District of Alaska
District Court, District of Arizona
District Court, Central District of California
District Court, Eastern District of California
District Court, Southern District of California
District Court, District of Hawaii
District Court, District of Nevada
District Court, District of Northern Mariana Islands
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U.S. District Court, Eastern District of Washington
U.S. District Court for the Northern District of
U.S. District Court of Oregon Historical Society, Portland
Donations in support of the Judge Cecil Poole Biography Project
Columbia Foundation
De Goff & Sherman Foundation
Levi Strauss Company
van Loben Sels Foundation
Walter & Elise Haas Fund
U.S. District Court, Northern District of California
Richard & Rhoda Goldman Fund
Koret Foundation
Evelyn & Walter Haas, Jr. Fund
Sidney Stern Memorial Trust
Coblentz, Patch, Duffy & Bass
Sheppard, Mullin, Richter & Hampton
Hafif Family Foundation
Kazan, McClain, Edises, Simon & Abrams Foundation
Aaron Braun
Jerome L, Braun, Esq.
Brobeck, Phleger & Harrison
James J. Brosnahan, Esq.
K. Louise Francis, Esq.
Hon. Procter Hug, Jr.
Fern & William Lowenberg Philanthropic Fund
McCutchen, Doyle, Brown & Enersen
Morrison & Foerster Foundation
Laurence Myers
Norman H. Ruecker
Harold & Mary Zlot Philanthropic Fund
Anonymous
Aaroe Associates Charitable Foundation
Andrew Norman Foundation
David Z. Chesnoff, Esq.
Just the Beginning Foundation
Carla M. Miller, Esq.
Munger, Tolles & Olson
Sharon O'Grady, Esq.
Marc M. Seltzer, Esq,
Mr. & Mrs. Richard Urdan
Hon. Joseph T. Sneed
Furth Family Foundation
Rory K. Little
Hon. Eugene E Lynch
Stephen L. Wasby, Ph.D.
Elizabeth Borgwardt
Ronald M. Gould, Esq.
Thomas E. Holliday, Esq.
Hon. Robert P. Aguilar
Denise Benatar, Esq.
Marc N. Bernstein, Esq.
Thomas K. Bourke, Esq.
J. Kirk Boyd, Esq.
Carl M. Brophy, Esq.
Rex Lamont Butler, Esq.
Janell M. Byrd, Esq.
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Edward D. Chapin, Esq.
Hon. Herbert Y.C. Choy
Richard R. Clifton, Esq.
Charles W. Craycroft, Esq.
Valerie & Jonathan Diamond
Teresa Forst, Esq.
Grant Franks
Hon. Alfred T. Goodwin
Dick Grosboll, Esq.
Eric R. Haas, Esq.
Hon. Ancer L. Haggerty
John J. Hanson, Esq.
Tim J. Helfrich, Esq.
Hon. Thelton E. Henderson
Ryutaro Hirota, Esq.
Norman M. Hirsch, Esq.
Thomas R. Hogan, Esq.
James L. Hunt, Esq.
Hon. D. Lowell Jensen
Richard S.E. Johns, Esq.
Daniel J. Kelly, Esq.
Prof. Pauline T. Kim

Hon. Andrew J. Kleinfeld
Thomas K. Kummerow, Esq.
Frank Lang, Esq.
Elaine Leitner, Esq.
Kevin G. Little, Esq.
Prof. Kerry Lynn Macintosh
John J. McGregor, Esq.
Mennemeier, Glassman & Stroud
David L. Nevis, Esq.
Sandi L. Nichols, Esq.
James R. Olson, Esq,

Chet Orloff
Hon. William H. Orrick, Jr.
Lynn Pasahow, Esq.
Thomas M. Peterson, Esq.
Bernard Petrie, Esq.
R. Edward Pfiester, Jr., Esq.
Forrest A. Plant, Esq.
Raymond J. Ramsey, Esq.
Hon. Charles B. Renfrew
Paul A. Renne, Esq.
John W. Rogers, Esq.
Hon. William B. Shubb
Herbert J. & Elene Solomon Fund
Stephen E. Taylor, Esq.
James F. Thacher, Esq.
Calvin H. Udall, Esq.
U.S. District Court, Eastern District of Washington
Richard C, Watters, Esq.
Bart H. Williams, Esq.
Marc A. Zeppetello, Esq.
Hon. Bernard Zimmerman
Hon. Terry J. Hatter, Jr.
Hon. C.A. Muecke
Hon. Robin Riblet
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Allen Ruby, Esq.
Bruce R. Toole, Esq.
Leslie R. Weatherhead, Esq.
Ellen Goldblatt, Esq.
James D. Loebl, Esq.
Prof. Tyler Trent Ochoa
Janine L. Johnson, Esq.
Richard Byron Peddie, Esq.
Hon. Arthur Weissbrodt
Pat Safford
In Honor of Edward C. Halbach on the occasion of his retirement
from Boalt Hall
Lynn C. Stutz, Esq.
In Honor of Judge James R. Browning
Michael G. Colantuono, Esq.
In Honor of Judge Cynthia Holcomb Hall
John P. Janka, Esq.
In Honor of Judge Thelton Henderson
William 1. Edlund, Esq.
In Honor of M. Oliver Koelsch
William B. Moore, Esq.
In Honor of Judge Mary Schroeder on the occasion of her
twentieth year on the U.S. Court of Appeals for the Ninth Circuit
Kay Silverman, Esq.
In Memory of Judge Stanley Barnes

Edmund. S. Schaffer, Esq.
In Memory of Leland Bierce Conant, Esq.
Ardis M. Conant, Esq.
In Memory of Joseph DiGiorgio
Stanley 1. Grogan, Ed.D.
In Memory of Morrie Doyle
James P. Kleinberg, Esq.
In Memory of Richard A. Gadbois, Jr.
Benjamin B. Salvaty, Esq.
In Memory of George Eagleye Johnny, Jr.
Hon. Ronald Eagleye Johnny
In Memory of Judge Richard Lavine
Ruth J. Lavine, Esq.
iln Memory of Judge Linda H. McLaughlin
Hon. Stephen J. Hillman
Robert McLaughlin
In Memory of Justice Potter Stewart
Ronald M. Gould, Esq.
In Memory of Judge Bruce R. Thompson
Earl M. Hill, Esq.
In Memory of Benjamin David Zakheim
Rosalyn S. Zakheim, Esq,
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