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THE HISTORY OF HEALTHCARE ENTITIES AND THEIR 
UNIQUE ISSUES UNDER THE BANKRUPTCY CODE

Introduction

The bankruptcy of healthcare institutions has long occupied an 
uneasy position within American insolvency law. Unlike most com-
mercial enterprises, healthcare providers operate at the intersection of 
private finance and public obligation. Their financial distress implicates 
not only creditors and contractual counterparties, but also patients, 
families, communities, and government regulators charged with safe-
guarding public health. As a result, bankruptcy courts presiding over 
healthcare cases have repeatedly been required to reconcile competing 
imperatives: the Bankruptcy Code’s traditional goals of value maximi-
zation, equality of distribution, and collective process, and the broader 
societal interest in maintaining access to essential medical services.

For much of the modern history of federal bankruptcy law, 
however, these distinctive features of healthcare enterprises received 
little explicit recognition in the statutory framework. Hospitals, nursing 
facilities, home health agencies, and other providers entered bankruptcy 
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under a Code designed primarily for conventional commercial debtors. 
Until the early twenty-first century, healthcare entities were subject to 
the same provisions governing manufacturers, retailers, and real estate 
ventures, notwithstanding the pervasive regulatory environment in 
which they operated and the potentially life-altering consequences of 
financial failure. Courts were left to address healthcare-specific prob-
lems incrementally, through case-by-case adjudication, often with 
limited statutory guidance and with outcomes that reverberated far 
beyond the debtor’s balance sheet.

This article traces the historical development of healthcare bank-
ruptcy law from those early judicial encounters through the legisla-
tive reforms enacted in 2005. It begins by examining how bankruptcy 
courts struggled to adapt general insolvency principles to healthcare 
institutions, focusing particularly on disputes involving Medicare 
reimbursement, provider agreements, and the automatic stay. It then 
turns to the growing public-policy concerns triggered by high-profile 
nonprofit healthcare failures in the 1990s, which exposed structural 
deficiencies in the Code and sharpened tensions between bankruptcy 
law and state regulatory authority. These experiences ultimately 
informed Congress’s decision to enact healthcare-specific provisions 
as part of the Bankruptcy Abuse Prevention and Consumer Protec-
tion Act of 2005 (“BAPCPA”).1 The article concludes by situating these 
developments within the broader evolution of healthcare delivery and 
insolvency practice, highlighting enduring doctrinal challenges that 
continue to shape healthcare restructurings today.

I.	 Early Judicial Encounters with Healthcare Bankruptcies

Long before Congress confronted healthcare insolvency directly, 
bankruptcy courts were forced to address issues arising from the 
unique regulatory and reimbursement environment in which health-
care providers operate. Among the earliest, and most consequential, 
cases were disputes involving the Medicare program, which quickly 
became the dominant payor for hospitals and other providers after its 
enactment in 1965. Medicare reimbursement was, and remains, cen-
tral to the financial viability of many healthcare institutions, partic-
ularly acute-care hospitals and long-term care facilities. When such 
entities entered bankruptcy, courts were compelled to determine how 
Medicare payment mechanisms interacted with the automatic stay, 
setoff rights, and the treatment of executory contracts.

	 1.	 Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, 
Pub. L. No. 109-8, 119 Stat. 23 (2005).
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A.	� Medicare Provider Agreements and the Executory 
Contract Framework

One of the first cases to address what would later be recognized 
as a uniquely healthcare-specific bankruptcy issue was In re Monsour 
Medical Center.2 There, the bankruptcy court confronted the question 
whether a Medicare provider agreement constituted an executory con-
tract for purposes of the Bankruptcy Code. The federal government 
sought relief from the automatic stay to offset ongoing Medicare pay-
ments against alleged prepetition overpayments and to compel the 
debtor hospital to assume or reject the provider agreement under 
§ 365 of the Bankruptcy Code.

Notably, the debtor conceded that the Medicare provider agree-
ment was an executory contract, and the court proceeded on that 
basis. Having accepted that characterization, the court permitted 
recoupment of overpayments in connection with the debtor’s assump-
tion of the agreement.3 The decision resolved the immediate dispute, 
but its broader significance lay in the analytical path it set. By treating 
the provider agreement as an executory contract, without substantial 
examination of its statutory origins or regulatory character, the court 
established a template that would be followed, often uncritically, 
in subsequent cases, for decades.

A few years later, In re Memorial Hospital of Iowa County, Inc.4 addressed 
a similar issue but reached a different result. In that case, the Medi-
care program unilaterally offset ongoing payments to recover alleged 
overpayments without first obtaining relief from the automatic stay 
or requiring the debtor to assume the provider agreement. The court 
held that this conduct violated the automatic stay, emphasizing that 
the debtor had neither assumed the agreement nor consented to the 
offset.5 While the court again treated the provider agreement as an 
executory contract, it underscored that even within that framework, the 
government was bound by the constraints of bankruptcy procedure.

Together, Monsour and Memorial Hospital revealed early doctrinal 
uncertainty surrounding Medicare reimbursement in bankruptcy. They 
also foreshadowed the high stakes of provider-agreement characteriza-
tion: whether ongoing Medicare payments could be withheld, whether 
overpayments could be recovered immediately, and whether a debtor’s 

	 2.	 In re Monsour Med. Ctr., 11 B.R. 1014, 1016–18 (W.D. Pa. 1981).
	 3.	 Id. at 1018. 
	 4.	 In re Mem’l Hosp. of Iowa Cnty., Inc., 82 B.R. 478, 482–85 (W.D. Wis. 
1988).
	 5.	 Id. at 485.
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continued participation in Medicare depended on assumption of the 
agreement under § 365 of the Bankruptcy Code.

B.	� Recoupment, Setoff, and the “Same Transaction” 
Debate

Another foundational issue emerged in In re Yonkers Hamilton 
Sanitarium Inc.6, where the trustee challenged Medicare’s practice of 
withholding current payments to recover prior overpayments. The 
trustee argued that such withholding constituted an impermissi-
ble setoff subject to the limitations of § 553 of the Bankruptcy Code. 
The court rejected that argument, holding instead that Medicare’s 
actions amounted to recoupment rather than setoff, because the 
obligations arose from the same transaction.7

In reaching this conclusion, the court emphasized the integrated 
nature of Medicare reimbursement, characterizing it as a single, con-
tinuous relationship governed by a provider agreement and periodic 
cost reporting. By framing the relationship in transactional terms, the 
court effectively placed Medicare recoupment outside the scope of the 
automatic stay. This reasoning proved enormously influential, as it 
allowed the government to continue recovering overpayments during 
bankruptcy proceedings, often to the detriment of a debtor’s liquidity 
and reorganization prospects.

The district court in Yonkers Hamilton distinguished an earlier 
Medicaid case, In re Dartmouth House Nursing Home, Inc.8, which had 
reached a different conclusion.9 In Dartmouth House, the court held that 
the state Medicaid program’s offsets were subject to the automatic 
stay because each year’s participation constituted a separate trans-
action. The distinction turned on the structural differences between 
Medicare and Medicaid participation, particularly the existence of sep-
arate annual agreements in the Medicaid context.10

These early cases established analytical frameworks that would 
dominate healthcare bankruptcy litigation for decades.11 Courts routinely 

	 6.	 In re Yonkers Hamilton Sanitarium Inc., 22 B.R. 427, 432–34 (Bankr. 
S.D.N.Y. 1982), aff’d, 34 B.R. 385 (S.D.N.Y. 1983).
	 7.	 Id.
	 8.	 In re Dartmouth House Nursing Home, Inc., 24 B.R. 256, 259–61 
(Bankr. D. Mass. 1982). 
	 9.	 In re Yonkers Hamilton, 34 B.R. at 388.
	 10.	 24 B.R. at 260–61.
	 11.	 See also In re Monsour Medical Center, 11 B.R. at 1018; In re Berger, 16 B.R. 
236, 237 (Bankr. S.D. Fla. 1981). 
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invoked the recoupment doctrine to permit continued withholding of 
Medicare payments, while trustees and debtors struggled to limit its 
scope.12 The resulting jurisprudence reflected an uneasy compromise: 
recognizing the government’s interest in program integrity while often 
subordinating bankruptcy’s goal of providing distressed debtors with 
breathing room.13

C.	 The Absence of Statutory Guidance

Many cases which arose in the Ninth Circuit later became cata-
lysts for Bankruptcy Code amendments. For example, in 1996 Allen Care 
Centers, which operated nursing homes in Oregon, filed for bankruptcy 
protection.14  One of the facilities was a financial drain on the debtor, 
so the owners first sought assistance from the State of Oregon through 
the appointment of a trustee to manage the facility and either sell it or 
close it. Eventually Oregon appointed a trustee, who eventually closed 
the nursing home, at the expense of Oregon. The State then sought 
administrative expense priority for the costs it incurred in closing the 
facility and caring for its patients after Allen Care abandoned the prop-
erty. The Ninth Circuit ruled against the state, denying administrative 
expense priority for the costs and holding that the state’s costs were 
not “actual, necessary costs and expenses of preserving the estate” 
under the Bankruptcy Code.15 This case led to proposed legislation 
which eventually became section 503(b)(8) of the Bankruptcy Code.

	 12.	 See, e.g., Sims v. U.S. Dep’t of Health & Human Servs. (In re TLC 
Hosps., Inc.), 224 F.3d 1008 (9th Cir. 2000) (holding that Medicare offsets were 
recoupment without limitations); In re University Med. Ctr., 973 F.2d 1065 
(3d Cir. 1992) (holding that Medicare’s right of recoupment is limited to over-
payments arising in the same cost report year as the ongoing payments the 
government seeks to offset).
	 13.	 Government regulators continue to test the parameters of the 
recoupment doctrine. Recent litigation deals with states’ efforts to offset 
payments owed to a debtor arising out of patient care payments against 
payments owed to the debtor for other reasons as an act of recoupment, with 
little success. In re Gardens Regional Hosp. and Medical Ctr., Inc., 975 F.3d 
926 (9th Cir. 2020); In re Saint Catherine Hosp. of Ind., LLC, 511 B.R. 117, 127 
(S.D. Ind. 2014), rev’d on other grounds, Saint Catherine Hosp. of Ind., LLC v. Ind. 
Family & Soc. Servs. Admin., 800 F.3d 312 (7th Cir. 2015).
	 14.	 Oregon, Dept. of Human Resources v. Witcosky (In re Allen Care Centers, Inc.), 
96 F.3d 1328 (9th Cir. 1996).
	 15.	  Id. at 1129–30.
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Another case which provided significant fodder for those who 
wanted healthcare specific revisions to the Bankruptcy Code was the 
bankruptcy of the Reseda Care Center in California in 1997.16 In this 
case, a Chapter 11 trustee, unable to sell the facility and without suf-
ficient cash to continue operations, concluded that closing the facility 
and transferring the patients was required. Residents, some in wheel-
chairs or on hospital beds, were rolled out at night to be recorded by 
television cameras, which was shown on television nationally.17 The 
late-night transfers of patients drew outrage from consumer advocates 
and the bankruptcy judge overseeing the case. The incident received 
national press coverage and became a case study illustrating alleged 
problems with healthcare facility bankruptcies under the then-existing 
Bankruptcy Code, eventually contributing to various legislation pro-
posals, including amendments to the Bankruptcy Code creating the 
role of a Patient Care Ombudsman (now codified in section 333 of 
the Bankruptcy Code), and establishing standards to be applied when 
transferring patients (now codified in section 704(a)(12) of the Bank-
ruptcy Code and Federal Rule of Bankruptcy Procedure 2015.2).18

Another case in California brought to legislators’ attention issues 
of how patient records are dealt with in a bankruptcy case. KPC Medical 
Management ran into financial trouble and filed for Chapter 11 bank-
ruptcy in late 2000. All the debtors’ clinics closed, patients were often 
turned away and found facilities locked up, including the medical 
records of 250,000 KPC patients which were sitting in the group’s clin-
ics or stored at a warehouse. There were concerns the records might be 
destroyed when clinics were closed or funding for storage ran out, but 
State regulators ordered health plans to ensure a smooth transition of 
care and access to medical records for affected patients. Initially, some 
patients reported being charged up to $40 for copies of their records, 
which sparked controversy as well. Health plans eventually agreed to 
cover the costs of collecting the records and transferring records to 
providers.19

What is striking about these early cases is not merely their out-
comes, but the context in which they were decided. At the time, the 
Bankruptcy Code contained no provisions specifically addressing 

	 16.	 See Anna Kaluzny, The Patient Care Ombudsman: Who Should It Be?, 
17 Elder L. J 343 (2010) (describing in detail the Reseda Care Center case).
	 17.	 Id. at 345–36.
	 18.	 See generally id. at 347–51.
	 19.	 Karen Karlitz, Let My Medical Records Go, Los Angeles Times 
(Feb. 24, 2001); Sharon Bernstein, Patients Told to Retrieve Their Records, 
Los Angeles Times (Feb. 2, 2003)
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healthcare entities, Medicare reimbursement, or patient interests. 
Courts were forced to shoehorn healthcare disputes into general 
bankruptcy doctrines developed for commercial contracts and finan-
cial obligations. The result was a body of case law shaped as much by 
pragmatic necessity as by doctrinal coherence.

This judicial improvisation set the stage for later conflicts. 
As healthcare delivery became more complex, nonprofit systems 
expanded, and public reliance on institutional providers deepened, 
the limitations of a purely commercial bankruptcy framework became 
increasingly apparent. Those tensions would come to a head in the 
nonprofit healthcare failures of the 1990s, a turning point examined 
in Part II.

II.	� Nonprofit Healthcare Failures and the Emergence of 
Public-Policy Conflict

In the early 1990s, bankruptcies among nonprofit healthcare 
institutions attracted ongoing public and government attention. 
Unlike for-profit providers, nonprofit hospitals and health systems 
were often viewed as quasi-public institutions entrusted with chari-
table missions, community obligations, and public funding streams. 
When such entities failed financially, the consequences extended 
beyond creditors and bondholders to encompass patients, employ-
ees, municipalities, and state regulators. Bankruptcy courts increas-
ingly found themselves adjudicating disputes that implicated public 
health policy as much as insolvency law.

A.	� United Healthcare Systems and the Limits of Value 
Maximization

One of the earliest cases to crystallize these tensions was In re 
United Healthcare Systems, Inc.20 The debtor, a nonprofit corporation, 
operated both an adult acute-care hospital and the Children’s Hospital 
of New Jersey in Newark. Prior to filing for Chapter 11, the debtor solic-
ited bids for its assets and selected a purchaser whose offer, though 
not the highest in dollar terms, uniquely committed to continuing 
operation of the children’s hospital and to investing additional capital 
in pediatric services.21

	 20.	 In re United Healthcare Sys., Inc., 1997 WL 176574 (D.N.J. Mar. 26, 
1997).
	 21.	 Id. at *1–3.
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The bankruptcy court declined to approve the sale, emphasiz-
ing the primacy of maximizing value for the estate. On appeal, the 
district court reversed, relying heavily on determinations by state 
public-health authorities that closure of the children’s hospital would 
create a public health emergency.22 The court concluded that the bank-
ruptcy court “may not impede the State in its obligations to protect the 
health and safety of its citizenry,” even if doing so resulted in a lower 
purchase price for the assets.23

United Healthcare Systems marked an inflection point in healthcare 
bankruptcy jurisprudence. It underscored that nonprofit healthcare 
bankruptcies could not be evaluated solely through the lens of creditor 
recovery. At the same time, the decision exposed a doctrinal fault line: 
the Bankruptcy Code contained no explicit mechanism for reconciling 
state public-health mandates with federal bankruptcy objectives. The 
court’s reasoning relied less on statutory text than on broader prin-
ciples of federalism and police power, foreshadowing conflicts that 
would intensify later in the decade.

B.	 AHERF: Systemic Collapse and Legislative Attention

Those conflicts came sharply into focus with the 1998 bankruptcy of 
the Allegheny Health, Education, and Research Foundation (“AHERF”).24 
At the time of its filing, AHERF was the largest nonprofit healthcare 
failure in U.S. history, with more than $1.3 billion in debt, tens of 
thousands of employees, and a sprawling network of hospitals, phy-
sician practices, and academic medical centers across Pennsylvania.25

AHERF’s collapse was not merely a financial event; it was a sys-
temic unraveling.26 The bankruptcy led to the dismantling of a statewide 
healthcare system, the sale of major hospitals, and extensive litigation 
against executives and auditors for alleged financial mismanagement 
and fraud. The case also triggered a jurisdictional confrontation when the 
Pennsylvania Attorney General initiated proceedings in state court seek-
ing oversight and remedies related to the nonprofit’s charitable assets.27

	 22.	 Id. at *5–10.
	 23.	 Id. at *1010 (relying on state public health determinations and 
emphasizing state obligations to protect health and safety).
	 24.	 In re Bankruptcy Appeal of Allegheny Health, Educ. & Research 
Found., 252 B.R. 309 (W.D. Pa. 1999).
	 25.	 Id. at 313–14.
	 26.	 Lawton R. Burns, et al, The Fall Of The House Of AHERF: The Allegh-
eny Bankruptcy, Health Affairs, Vol. 19, No. 1 (Jan/Feb 2000).
	 27.	 Id. at 314–16.
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The bankruptcy court held that the Attorney General’s action 
violated the automatic stay and enjoined further proceedings.28 The 
ruling provoked significant controversy. State officials and commen-
tators argued that the Bankruptcy Code had been used to sideline 
traditional mechanisms of charitable-trust enforcement and public 
oversight. The AHERF case thus revealed a structural deficiency: the 
Code provided no clear guidance on the role of state attorneys gen-
eral in nonprofit healthcare bankruptcies or on the treatment of assets 
impressed with charitable purposes.

C.	 Professional and Institutional Responses

The fallout from AHERF and the many healthcare cases before it 
reverberated beyond the courtroom. In 1994 the American Bankruptcy 
Institute (“ABI”) established its Health Care Committee, reflecting 
growing recognition that healthcare insolvency presented recurring, 
industry-specific challenges. Practitioners, regulators, and scholars 
increasingly questioned whether the Bankruptcy Code adequately 
protected patient interests, respected state regulatory authority, 
or accounted for the distinctive governance structures of nonprofit 
healthcare entities. 

The cases discussed above, among others, and the publication 
by the ABI of the first edition of its Healthcare Insolvency Manual 
highlighted concerns that the Bankruptcy Code did not adequately 
deal with the unique issues arising in healthcare industry bankruptcy 
cases generally, and nonprofit healthcare entities in particular, and 
got the attention of Senators Grassley and Durbin, who, at the time, 
were primarily responsible for proposing any legislative changes to 
the Bankruptcy Code. Keith J. Shapiro, the founding chair of the ABI 
Health Care Committee and by 1997 the Vice President of Education 
for the ABI, along with his partner Nancy Peterman, who in 1997 was 
the Co-Chair of the ABI Health Care Committee, assisted in drafting 
the proposed revisions to the Bankruptcy Code to deal specifically 
with the healthcare industry’s unique issues and Keith Shapiro testi-
fied before Congress in connection with that proposed legislation.29 

	 28.	 Id. at 316–2020 (automatic stay / injunction discussion involving 
state attorney general action).
	 29.	 See U.S. Senate Committee on the Judiciary, Subcommittee on Administrative 
Oversight and the Courts: Hearing Regarding S. 1914, “The Business Bankruptcy Reform 
Act,” 144 Cong. Rec. 564-02, 105th Cong. (2d Session, 1998) (summary of key 
points in testimony of Keith J. Shapiro, on behalf of the American Bankruptcy 
Institute); see also Prepared Statement of Keith J. Shapiro at the Hearing Regarding 
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Another key figure in drafting the healthcare industry and nonprofit 
provisions of the Bankruptcy Code was the late Karen Cordry, who 
served as Bankruptcy Counsel for the National Association of Attorneys 
General for over three decades. Responding to outrage over the bank-
ruptcy court’s treatment of Pennsylvania’s Attorney General in the 
AHERF bankruptcy, and cases of unique states’ interest like Allen Care 
Centers, Cordry was instrumental in drafting provisions for the Bank-
ruptcy Code that addressed the role of state attorneys general vis-à-vis 
bankruptcy sales of nonprofit assets. 

Their efforts, and others, resulted in consideration in 1998 of 
legislation that addressed healthcare specific issues,30 but while that 
legislation passed in the Senate in 1998, it was not enacted into law 
until passage of Bankruptcy Abuse Prevention and Consumer Protec-
tion Act of 2005 (“BAPCPA”).31 Although BAPCPA’s impact on consumer 
bankruptcy issues was the focus of discussion on the legislation both 
prior to and after enactment, the provisions affecting the healthcare 
industry were also significant and laid the groundwork for reforms that 
would later be incorporated into BAPCPA.

III.	� Legislative Reform and the Healthcare Provisions of 
BAPCPA

A.	� Congressional Recognition of Healthcare Exceptionalism

The Bankruptcy Abuse Prevention and Consumer Protection Act 
of 2005 is most commonly associated with sweeping changes to con-
sumer bankruptcy. Yet embedded within the statute are provisions 

S. 1914, The Business Bankruptcy Reform Act – Preserving The Quality of Patient Care In 
Health Care Bankruptcies, before the U.S. Senate Committee on the Judiciary, Subcommittee 
on Administrative Oversight and the Courts, 160–66 (June 1, 1998). This bill passed 
in the Senate unanimously as Amendment 1730 to S.625 in November 1999.
	 30.	 See Nancy A. Peterman, Protecting Patients’ Rights in Health Care Bank-
ruptcies, 17 Am. Bankr. Instit. J. 10 (Sep. 1998), available at https://www.abi.
org/abi-journal/protecting-patients-rights-in-health-care-bankruptcies (last 
visited on Dec. 19, 2025)
	 31.	 Pub. L. 109–8, supra, note 3. At the time, the US Department of 
Justice described the evolution of the legislation by saying “The 1997 bill 
was unsuccessful but, like the phoenix, rose repeatedly from the ashes in 
some curiously creative ways.” Judith Benderson, Introduction: A History of 
the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, available at 
www.justice.gov/sites/default/files/usao/legacy/2006/09/07/usab5404.pdf (last 
visited on Dec. 19, 2025).
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that reflect Congress’s belated recognition that healthcare entities 
occupy a distinctive position within the bankruptcy system. These pro-
visions were shaped in significant part by the experiences of the 1990s, 
particularly the public disquiet surrounding cases like United Healthcare 
Systems and AHERF.

The legislative history reveals a concern that bankruptcy proceed-
ings had, in some instances, jeopardized patient welfare and circum-
vented traditional forms of state oversight.32 Congress responded by 
introducing definitions and procedural safeguards aimed at mitigat-
ing those risks, while stopping short of creating a separate bankruptcy 
regime for healthcare providers.

B.	 Defining the “Health Care Business”

One of the most consequential reforms was the introduction of 
§ 101(27A), which defines the term “health care business.”33 For the 
first time, the Bankruptcy Code delineated a class of debtors subject 
to healthcare-specific provisions. The definition encompasses both 
public and private entities “primarily engaged” in offering facilities and 
services for “the diagnosis or treatment of injury, deformity, or disease,” 
and expressly includes hospitals, hospices, home health agencies, and 
long-term care facilities.34

Courts soon confronted threshold disputes over the scope of 
this definition. In In re Medical Associates of Pinellas, LLC35, the bankruptcy 
court articulated a functional, multi-factor test to determine whether 
a debtor qualified as a health care business, focusing on the nature of 
the services provided rather than corporate form.36 Still, two decades 
later controversy over this fundamental definition continues. For 
example, the bankruptcy court in In re La Familia Primary Care37 dealt 
with two questions of statutory construction regarding the definition 
of § 101(27A), grappling with the definition’s use of the word “and” 
instead of the word “or” between its subsections (A) and (B) and with 
the issue of whether healthcare entities that provided medical care 
without an overnight stay qualified as a healthcare business.38 

	 32.	 H.R. Rep. No. 109-31, pt. 1, at 21 (2005); see also 151 Cong. Rec. 
S2459–60 (daily ed. Mar. 10, 2005) (statement of Sen.HatchHatch).
	 33.	 11 U.S.C. § 101(27A).
	 34.	 Id.
	 35.	 In re Med. Assocs. of Pinellas, LLC, 360 B.R. 356 (Bankr. M.D. Fla. 2007).
	 36.	 Id. at 359–61. 
	 37.	 Case No. 23-10566-t11, 2023 WL 5310817 (Bankr. D.N.M. Aug. 17, 2023).
	 38.	 Id. at *2–6.
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These decisions illustrate both the flexibility and the indetermi-
nacy of the statutory definition. While broad enough to capture evolving 
models of healthcare delivery, § 101(27A) left substantial interpretive 
work to the courts, a recurring theme in healthcare bankruptcy law.

C.	 Patients and Patient Records

BAPCPA also introduced definitions of “patient” and “patient 
records.”39 Although these provisions were intended to protect confi-
dential medical information and ensure continuity of care, commenta-
tors have noted their breadth. The definition of “patient” is not limited 
to individuals receiving medical treatment, and the definition of “patient 
records” extends beyond traditional medical charts. As a result, trustees 
and courts have sometimes struggled to delineate the scope of their 
obligations under these provisions.

Nevertheless, the inclusion of these definitions signaled a 
significant shift in legislative perspective. Patients, long absent from 
the Bankruptcy Code’s taxonomy of stakeholders, were now expressly 
recognized as parties whose interests’ warranted protection.

D.	 Jurisdiction, Exhaustion, and the Medicare Act

One area where Congress declined to act directly was the long-
standing conflict between bankruptcy jurisdiction and the Medicare 
Act’s exhaustion requirement, codified at 42 U.S.C. § 405(h).40 That 
provision bars judicial review of claims arising under Medicare absent 
exhaustion of administrative remedies. Because Medicare is the larg-
est payor for many healthcare providers, disputes with the program 
frequently precipitate or accompany bankruptcy filings.

Courts have divided sharply on whether bankruptcy jurisdiction 
under 28 U.S.C. § 1334 permits adjudication of Medicare disputes 
notwithstanding § 405(h). The Ninth Circuit has held that bankruptcy 
courts may exercise jurisdiction without exhaustion, emphasizing the 
“special status” of bankruptcy jurisdiction and the need for centralized 
resolution of estate matters.41 The Third Circuit has adopted a similar 
approach.42 By contrast, the Eleventh Circuit has held that § 405(h) 
bars bankruptcy jurisdiction, characterizing Congress’s failure to 

	 39.	 11 U.S.C. §§ 101(40A)–(40B).
	 40.	 42 U.S.C. § 405(h).
	 41.	 Sullivan v. Town & Country Home Nursing Servs., Inc. (In re Town & 
Country Home Nursing Servs., Inc.), 963 F.2d 1146, 1154–55 (9th Cir. 1992).
	 42.	 In re Univ. Med. Ctr., 973 F.2d 1065, 1072–75 (3d Cir. 1992).
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reference § 1334 as a scrivener’s error.43 The Fifth Circuit addressed the 
issue in 2019 in In re Benjamin,44 where it said “we reject the non-textual 
approach exemplified by the Eleventh Circuit and join the Ninth Cir-
cuit in applying the [statute]’s plain meaning—a meaning that, every-
one agrees, does not bar §1334 jurisdiction.”

A particular issue that is frequently debated is that all circuit 
courts to address the language of the exhaustion statute have held that 
other grants of federal jurisdiction that are not expressly mentioned in 
the statute are still subject to the requirement that a provider exhaust 
administrative remedies. The Ninth Circuit addressed this seeming 
inconsistency in 2010 in Do Sung Uhm v. Humana, Inc.,45 where the Court 
reiterated that bankruptcy court jurisdiction is different, noting again 
the “special status” of bankruptcy court jurisdiction over bankruptcy 
issues. In Do Sung Uhm, Humana argued that Uhm’s claims were sub-
ject to the exhaustion requirement, based on a prior decision of the 
Ninth Circuit entitled Kaiser v. Blue Cross of Cal.,46 where the Ninth Cir-
cuit had held that “[“j]urisdiction over cases ‘arising under’ Medicare 
exists only under 42 U.S.C. § 405(g), which requires an agency decision 
in advance of judicial review.”47 In a footnote the Ninth Circuit dealt 
with the seeming inconsistency in their approach to the impact of the 
statutory bar, saying this: 

We note that, at first blush, Kaiser’s rule might seem to 
conflict with our prior holding that: ‘[s]ection 405(h) only 
bars actions under 28 U.S.C. §§ 1331 and 1346; it in no 
way prohibits an assertion of jurisdiction under section 
1334.’ …. But upon closer reading, Kaiser and In re Town & 
Country can be reconciled. In re Town & Country’s reasoning 
relies almost exclusively on the special status of § 1334’s 
‘broad jurisdictional grant over all matters conceivably 
having an effect on the bankruptcy estate .  .  .  .’ Thus, its 
reading of 42 U.S.C. § 405(h) can reasonably be understood 
to apply only to actions brought under § 1334, while not 
bearing on the relationship between § 405(h) and other 
jurisdictional provisions such as § 1332.48

	 43.	 In re Bayou Shores SNF, LLC, 828 F.3d 1297, 1314–22 (11th Cir. 2016).
	 44.	 932 F.3d 293, 298 (5th Cir. 2019).
	 45.	 620 F.3d 1134, 1141 n.11 (9th Cir. 2010).
	 46.	 347 F.3d 1107 (9th Cir. 2003).
	 47.	 Do Sung Uhm, 620 F.3d at 1040–41 (quoting Kaiser, 347 F.3d at 1111).
	 48.	 Id. at 11411 n.11 (internal citations omitted).



Western Legal History, Vol. 36, Nos. 1&2

208

The persistence of this circuit split underscores the limits of BAPCPA’s 
healthcare reforms. While Congress addressed certain patient-centric 
concerns, it left unresolved fundamental questions about the relation-
ship between bankruptcy courts and specialized regulatory regimes.49

IV.	� Provider Agreements and the Nature of Healthcare 
Entitlements

Among the most persistent and consequential doctrinal disputes 
in healthcare bankruptcy is the proper characterization of Medicare 
and Medicaid provider agreements.50 Outside bankruptcy, courts have 
long held that these agreements are not contracts. Rather, they cre-
ate statutory entitlements that permit qualified providers to bill and 
receive payment under complex regulatory schemes.51 Inside bank-
ruptcy, however, governmental agencies historically advanced the 
opposite position, contending that provider agreements should be 
treated as executory contracts subject to assumption and assignment 
under § 365 of the Bankruptcy Code.52 

This inconsistency generated substantial practical consequences. 
If treated as executory contracts, provider agreements could be assumed 
and assigned only cum onere, requiring the assignee to accept all atten-
dant obligations, including successor liability for overpayments and 
regulatory violations.53 By contrast, if treated as licenses or statutory 
entitlements, provider agreements could be transferred under § 363 
of the Bankruptcy Code free and clear of claims and interests, signifi-
cantly enhancing the value of distressed healthcare assets.54 

	 49.	 A comprehensive discussion of this issue can be found at Samuel R. 
Maizel and Michael B. Potere, Killing the Patient to Cure the Disease: Medicare’s Juris-
dictional Bar Does Not Apply To Bankruptcy Courts, 32 Emory Bankr. Dev. J.19 (2015).
	 50.	  A comprehensive discussion of this issue which predates the two 
bankruptcy court decisions discussed herein can be found at Samuel R. Maizel 
and Jody A. Bedenbaugh, The Medicare Provider Agreement: Is It A Contract Or Not? 
And Why Does Anyone Care, 71 Business Lawyer1207 (2016).
	 51.	 PAMC, Ltd. v. Sebelius, 747 F.3d 1214, 1221 (9th Cir. 2014) (Holding 
that “[u]pon joining the Medicare program, however, the hospitals received a 
statutory entitlement, not a contractual right.’”) (quotation omitted).
	 52.	 See, e.g., In re Vital Signs Homecare, Inc., 396 B.R 232, 235 (Bankr. D. 
Mass. 2008) (“The United States … alleges that the Medicare Provider Agree-
ment is an executory contract.”)
	 53.	 NLRB v. Bildisco & Bildisco, 465 U.S. 513, 531-532 (1984).
	 54.	 Circuit courts, including the Ninth Circuit, have interpreted “any 
interest” expansively to include obligations that may arise from the property 
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For many years, bankruptcy courts largely accepted the govern-
ment’s executory-contract framing, often without extended analysis.55 
This acquiescence persisted notwithstanding binding circuit prece-
dent, including in the Ninth Circuit, recognizing that Medicare partici-
pation confers a statutory entitlement rather than a contractual right.56 
The resulting doctrinal tension remained unresolved until 2019, when 
two high-profile bankruptcy cases squarely confronted the issue.

A.	 Center City Healthcare (Hahnemann)

In In re Center City Healthcare, LLC, the debtor sought to sell 
Hahnemann University Hospital’s Medicare provider agreement, 
together with its valuable graduate medical education residency slots, 
to a consortium of health systems.57 The Centers for Medicare & Medic-
aid Services (“CMS”) argued that the provider agreement was an exec-
utory contract that could not be sold and that any transfer required 
assumption under § 365 with full successor liability. 

The bankruptcy court rejected that position, holding that the 
Medicare provider agreement constituted a statutory entitlement, not 
a contract. The court emphasized that nothing in the Bankruptcy Code 
transforms a non-contractual relationship into a contract merely by vir-
tue of a bankruptcy filing. Accordingly, the court approved the transfer 
under § 363, free and clear of successor liability,58 saying the bankruptcy 
court expressly stated that “the provider agreement, which debtors seek 
to sell to the consortium, is a statutory entitlement and not a contract 
and, as such, debtors are entitled to sell the provider agreement pursu-
ant to [Bankruptcy] Code Section 363. And the purchaser, Jefferson on 
behalf of the consortium, does not take with successor liability.”59

being sold. See, e.g., In re Pinnacle Rest. at Big Sky, LLC v. CH SP Acquisitions, LLC 
(In re Spanish Peaks Holding II, LLC), 872 F.3d 892 (9th Cir. 2017).
	 55.	 Compare In re Vitalsigns Homecare, Inc., 396 B.R. 232, 239 (Bankr. 
D. Mass. 2008) (“[M]ajority of bankruptcy courts considering the Medicare- 
provider relationship conclude that the Medicare provider agreement, … is an 
executory contract.”) with In re B.D.K. Health Mgmt. Inc., Case No. 98-00609-681, 
1998 WL 34188241 at *6 (Bankr. M.D. Fla. Nov. 16, 1998) (holding that a pro-
vider agreement is a statutory entitlement and not an executory contract).
	 56.	 PAMC747 F.3d at 1221.
	 57.	 In re Center City Healthcare, LLC (Hahnemann Univ. Hosp.), 2019 
WL 12496342 (Bankr. D. Del. Sept. 10, 2019).
	 58.	 Id. at *4–55 (statutory entitlement characterization; transfer under 
§ 363; successor-liability discussion).
	 59.	 Transcript of hearing held on Sept. 5, 2019 before the Honorable 
Kevin Gross in In re Center City Healthcare, LLC, Case No. 19-11466 (KG) 
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Although CMS obtained a stay pending appeal, the delay caused 
the proposed transaction to collapse. CMS subsequently redistributed 
Hahnemann’s residency slots through administrative processes, result-
ing in a markedly lower recovery for creditors. The episode underscored 
both the economic stakes of provider-agreement characterization 
and the fragility of judicial gains absent appellate confirmation.60

B.	 Verity Health Systems of California

Only weeks later, the bankruptcy court in In re Verity Health Systems 
of California61 addressed a similar dispute involving Medi-Cal provider 
agreements. The court held that the Medi-Cal provider agreement was 
likewise a statutory entitlement rather than an executory contract.62 The 
court approved its transfer under § 363 free and clear of alleged state- 
imposed liabilities.63 Although the opinion was later vacated pursuant 
to a settlement,64 its reasoning remains influential. Together, Hahnemann 
and Verity represent the most sustained judicial engagement with the 
nature of provider agreements in bankruptcy and highlight the unresolved 
tension between regulatory entitlements and bankruptcy doctrine.

V.	� Patient Protection Mechanisms and Regulatory 
Enforcement

A.	 The Patient Care Ombudsman

Perhaps the most visible healthcare-specific reform enacted in 
BAPCPA was the creation of the Patient Care Ombudsman (“PCO”). 
Section 333 of the Bankruptcy Code requires the appointment of a PCO 
in cases involving a healthcare business unless the court determines 
that such appointment is unnecessary.65 The provision was modeled in 
part on state long-term care ombudsman programs and was prompted 
by widely publicized failures in earlier cases, most notably the forced 
late-night evacuation of residents in the Reseda Care Centers case 
discussed earlier.

	 60.	 See Nina Feldman, Judge puts freeze on sale of Hahnemann res-
idency program - for now, WHYY (Sept. 16, 2019), https://whyy.org/articles/
judge-puts-freeze-on-sale-of-hahnemann-residency-program-for-now/.
	 61.	 606 B.R. 843 (Bankr. C.D. Cal. 2019). 
	 62.	 Id. at 847–51.
	 63.	 Id. at 851–54.
	 64.	 2019 WL 6519342 (Bankr. C.D. Cal. Nov. 13, 2019).
	 65.	 11 U.S.C. § 333.
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Courts have developed multifactor tests to assess whether 
appointment of a PCO is warranted, balancing patient welfare against 
the costs imposed on the estate. The seminal decision in In re Alternate 
Family Care articulated a non-exclusive set of considerations, including 
the debtor’s history of care deficiencies, the extent of regulatory over-
sight, and the financial impact of a PCO on reorganization prospects.66

Experience has shown that while PCOs can play a critical role in 
certain cases, courts frequently decline to appoint them where existing 
regulatory frameworks adequately protect patient interests. Neverthe-
less, § 333 represents a symbolic and substantive departure from prior 
law, placing patient welfare squarely within the bankruptcy court’s 
purview.

B.	� Governmental Suspensions, Exclusions, and the 
Automatic Stay

Another recurring area of conflict involves governmental actions 
to exclude providers from participation in Medicare or Medicaid 
programs, or, if there are “credible allegations of fraud,” to suspend 
payments.67 Prior to BAPCPA, courts reached inconsistent conclu-
sions regarding whether such actions violated the automatic stay.68 
In response, Congress added § 362(b)(28) to the Bankruptcy Code, 
expressly exempting exclusions from the stay.69

	 66.	 In re Alternate Family Care, 377 B.R. 754, 758–61 (Bankr. S.D. Fla. 2007).
	 67.	 Medicare statutes and regulations allow its Medicare Administra-
tive Contractors and Unified Program Integrity Contractors to suspend pay-
ments if there is a “credible allegation of fraud.” 42 C.F.R. § 405.371.
	 68.	 Compare In re Psychotherapy & Counseling Ctr., Inc., 195 B.R. 522, 
533 (Bankr. D.D.C. 1996) (“[I]f HHS had determined that the debtor should be 
excluded from the program by reason of some improper action, such as fraud 
or other criminal activity, then the court should not prevent HHS’s exclusion 
of the debtor. In that circumstance, HHS would be properly exercising its reg-
ulatory authority over property of the estate.”) with In re Rusnak, 184 B.R. 459, 
464–66 (Bankr. E.D. Pa. 1995) (holding that exclusion for debtor’s default on 
Health Education Assistance loans did not fall within section 362(b)(4) of the 
Bankruptcy Code); and In re Richmond Paramedical Servs., Inc., 94 B.R. 881, 
885–86 (Bankr. E.D. Va. 1988), (relying on 11 U.S.C. § 105 to stay criminally 
convicted debtor’s exclusion for sixty days to permit sale of debtor’s assets).
	 69.	 11 U.S.C. § 362(b)(28). For a more in-depth discussion of this topic 
see Samuel R. Maizel and Rachel Caplin, Chicken Little Comes to Roost in Bank-
ruptcy: Why 362(b)(28) Doesn’t Mean the Sky Is Falling, 25 Am. Bankr. Inst. J. 22 
(2006).
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The exemption is narrowly drawn, however, and does not encom-
pass all forms of payment suspension or regulatory enforcement. 
Allegations of fraud frequently trigger payment suspensions based on 
“credible allegations,” often without formal adjudication.70 Such sus-
pensions can devastate a provider’s cash flow and precipitate bank-
ruptcy. One of the earliest cases involving such an approach was in a 
California bankruptcy case, In re Medicar Ambulance Co., Inc.,71 where the 
bankruptcy court ruled that such a suspension before a determination 
of liability and to enforce a prepetition obligation violated the auto-
matic stay.72 Two recent decisions have agreed with this reasoning.73 

C.	 Anti-Discrimination Protections

Section 525(a) of the Bankruptcy Code prohibits governmen-
tal units from denying or revoking licenses or similar grants solely 
because of a debtor’s bankruptcy or dischargeable debts. Courts have 
applied this provision to Medicare and Medicaid provider agreements, 
recognizing their functional similarity to licenses.74 These decisions 
underscore the Code’s effort, albeit limited, to prevent bankruptcy 
from serving as a basis for regulatory retaliation.

VI.	 Closure of Healthcare Facilities and the Costs of Exit

When healthcare businesses close in bankruptcy, the consequences 
for patients and communities can be severe. Recognizing this reality, the 
Bankruptcy Code imposes specific obligations regarding patient trans-
fers and the disposition of medical records. Sections 351 and 704 of the 

	 70.	 42 C.F.R. § 405.371.
	 71.	 166 B.R. 918, 923 (Bankr. N.D. Cal. 1994).
	 72.	 Id. at 922–28.
	 73.	 Borrego Cmty. Health Found. v. Cal. Dep’t of Health Care Servs. 
(In re Borrego Cmty. Health Found.), Findings of Fact & Conclusions of Law re: 
Emergency Motion to Enforce the Automatic Stay or for TRO, No. 22-90056, 
Dkt. No. 65 (Bankr. S.D. Cal. Oct. 26, 2022); True Health Diagnostics LLC v. Azar 
(In re THG Holdings LLC), 604 B.R. 154, 160–63 (Bankr. D. Del. 2019) (“[T]he 
Court finds that the Defendants’ withholding of post-petition reimbursement 
payments is a violation of the automatic stay as it does not fall within the 
police power exception.”).
	 74.	 11 U.S.C. § 525(a); Health Care Fin. Admin. v. Sun Healthcare Grp., 
Inc. (In re Sun Healthcare Grp., Inc.), Nos. 99-3657, 99-3841, 2002 WL 2018868, 
at *4–5 (D. Del. Sept. 44, 2002) (treating provider agreement as license-like for 
§ 525 purposes).
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Bankruptcy Code establish procedures designed to ensure continuity of 
care and protection of confidential information.75

Compliance with these obligations can be costly. Because courts 
held that expenses incurred by trustees or governmental entities in 
closing healthcare facilities, such as transferring patients and secur-
ing records, were not entitled to administrative expense priority76 
Congress added provisions expressly giving such costs administrative 
expense status.77 These provisions reflect a legislative judgment that 
the social costs of healthcare failure warrant preferential treatment 
within the bankruptcy distribution scheme.

VII.	 State Oversight of Sale of Nonprofit Healthcare Entities

As discussed earlier, there was widespread dissatisfaction with 
the lack of deference shown to state Attorney Generals in cases like 
AHERF. As described, Karen Cordry drafted legislation to address 
those concerns, which eventually resulted in BAPCPA including three 
provisions that deal with the sale of not-for-profit assets.78 Generally 
the intent was to clarify limits on bankruptcy court oversight of the sale 
of nonprofit assets. There were very few cases79 discussing the implica-
tions of these provisions until the Verity case in Los Angeles in 2019.80 
Outside of bankruptcy the California Attorney reviews the sale of non-
profit healthcare entities and can approve, disapprove, or approve with 
conditions, and those conditions can include financial conditions, 
operational conditions, and contractual obligations, some lasting for 

	 75.	 11 U.S.C. §§ 351, 704 (a)(12).
	 76.	 “In re Allen Care Ctrs., Inc., 96 F.3d 1328, 1332–33 (9th Cir. 1996)
	 77.	 11 U.S.C. § 503(b)(8). 
	 78.	 11 U.S.C. § 363(d) (a trustee may use, sell, or lease property of a 
nonprofit “only in accordance with nonbankruptcy law applicable to the trans-
fer of property by a [nonprofit] debtor”); 11 U.S.C. § 541(f) (“property that is 
held by a [nonprofit] debtor … may be transferred to an entity that is not 
[a nonprofit] corporation, but only under the same conditions as would apply 
if the debtor had not filed a case under this title”); 11 U.S.C. § 1129(a)(16) 
(“All transfers of property under the plan shall be made in accordance with 
any applicable provisions of nonbankruptcy law that govern the transfer of 
property by a [nonprofit] corporation or trust ….”).
	 79.	 See, e.g., In re Seven Counties Services, Inc., 511 B.R. 431, 471 (Bankr. W.D. 
Ky. 2014). 
	 80.	 In re Verity Health Sys. of Cal., Inc., No. 2:18-BK-20151-ER, 2019 WL 
5585007 (Bankr. C.D. Cal. Oct. 23, 2019), vacated by 2019 WL 6519342 (Bankr. 
C.D. Cal. Nov. 13, 2019).
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many years.81 In Verity, the debtor sought to sell nonprofit hospitals, 
and the Attorney General approved the sale but imposed conditions 
that the buyer was unwilling to accept. In a comprehensive decision, 
the bankruptcy court in Verity determined that conditions imposed on 
a sale by the California attorney general were an interest in property 
and that the debtor could sell free and clear of those interests.82 

Conclusion

The history of healthcare entities in bankruptcy reflects a grad-
ual, often reactive process of legal adaptation. For decades, courts 
attempted to reconcile healthcare insolvency with a statutory frame-
work designed for commercial enterprises, producing a body of 
case law marked by doctrinal tension and pragmatic compromise. 
High-profile nonprofit failures in the 1990s exposed the limitations of 
that approach and spurred legislative reform.

BAPCPA’s healthcare provisions represent an important, if incom-
plete, acknowledgment that healthcare entities occupy a distinctive 
position within the bankruptcy system, one shaped by public reli-
ance, pervasive regulation, and ethical obligations that extend beyond 
ordinary market relationships. Yet many fundamental questions 
remain unresolved, including the proper characterization of provider 
agreements and the boundaries of bankruptcy jurisdiction in the face 
of specialized regulatory regimes.

As healthcare delivery continues to evolve and financial pres-
sures persist, bankruptcy courts will remain central forums for medi-
ating the competing demands of insolvency law, regulatory oversight, 
and public health. Understanding the historical development of this 
field provides essential context for those future challenges and for 
ongoing efforts to align bankruptcy law with the realities of healthcare 
in America.

	 81.	 See Prime Healthcare Services, Inc. v. Harris, 216 F.Supp.3d 1096, 
1101–02 (C.D. Cal. 2016).
	 82.	 In re Verity Health Sys., 2019 WL 5585007, at *22. 


