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THE ENDURING CASE FOR BANKRUPTCY
EXCEPTIONALISM

Nearly fifty years after Congress enacted the Bankruptcy Code, a
debate has emerged over the existence and desirability of “bankruptcy
exceptionalism”: the idea that bankruptcy law should utilize “flexibility,
creativity, and pragmatism over technicalities of process and form”
to “prioritize fidelity” to “the purposes for which it was created.”! This
question is especially salient in the world of corporate reorganiza-
tions, where distressed companies and their investors retain counsel
precisely for the purpose of hammering out deals in complex com-
mercial settings. In this Essay, I defend bankruptcy exceptionalism
in corporate reorganizations.? | show that bankruptcy exceptionalism
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Chicago Law School, where he was a Harry A. Bigelow Teaching Fellow and
Lecturer in Law. His research mainly focuses on corporate reorganizations and
corporate law. Prior to his fellowship, Mayer was an associate in the business
restructuring group at Ropes & Gray, LLP and a law clerk to Justice Barry T.
Albin (ret.) of the New Jersey Supreme Court. Professor Mayer received his ].D.
from the University of Chicago Law School and his B.A. from John Hopkins
University. The author expresses many thanks to Judge Clarkson for inviting
him to make this contribution to the Western Legal History journal.

1. See, eg., Jonathan M. Seymour, Against Bankruptcy Exceptionalism,
89 U. Chi. L. Rev. 1925, 1938-39 (2022) (decrying bankruptcy exceptionalism).
See also Jared 1. Mayer, For Bankruptcy Exceptionalism, 06/27/23 U. CHi. L. Rev.
OnLINE (defending it). But see generally Anthony |. Casey & Joshua C. Macey,
Purdue Pharma and the New Bankruptcy Exceptionalism, 2024 Sup. Cr. Rev. 365
(defining it more as a canon of interpretation to avoid constitutional uncer-
tainties with respect to bankruptcy courts’ Article I status and denying the
“exceptionalness” of the definition provided above).

2. This is not to say that bankruptcy exceptionalism has no role in
other kinds of bankruptcy cases, such as those involving individuals, munic-
ipalities, and family farmers and fishermen. In fact, bankruptcy exceptional-
ism might play an especially important role in cases featuring individuals,
where bankruptcy law’s “fresh start” policy is most muscular and salient.
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is a necessary and desirable response to the complex dynamics
surrounding incomplete contracting, collective action problems,
and opportunism that corporate distress can foment. Ignoring those
dynamics when interpreting the Bankruptcy Code risks undermining
corporate reorganizations’ capacity for solving these problems in the
first place. Rather than being a bug, bankruptcy exceptionalism has
been a feature of the Bankruptcy Code and ought to be celebrated.

k %k k k ok k k% ok ok

To get a sense of how the bankruptcy exceptionalism debate
emerges in complex corporate bankruptcy cases, consider In re
Congoleum Corporation.> Facing a wave of asbestos claims, Congoleum
filed for bankruptcy in the United States Bankruptcy Court for the
District of New Jersey in 2003.4 Its plan of reorganization featured a
settlement with an insurer under which the insurer bought back Con-
goleum'’s policy and obtained an injunction against any future claims
arising out of the policy.® The bankruptcy court determined that, under
the settlement, the debtor was the only party that held claims under
the policy.¢ Eventually, the United States District Court for the District
of New Jersey withdrew the reference and confirmed the plan. It explic-
itly stated that environmental claims would not be discharged and
other named insureds under the policy, including Bath Iron Works
Corporation (a one-time corporate sibling of the debtor), had “no
responsibility for any of [Congoleum'’s] liabilities.”” The district court
then referred the case back to the bankruptcy court in 2010, and the
bankruptcy court closed the case soon thereafter.®

Years later, Occidental Chemical Corporation filed suit against
Bath Iron Works in the United States District Court for the District of
New Jersey for several environmental claims arising out of Congoleum’s

See Local Loan Co. v. Hunt, 292 U.S. 234, 244 (1934) (describing bankruptcy
law as “giv]ing| to the honest but unfortunate debtor . . . a new opportu-
nity in life and a clear field for future effort, unhampered by the pressure
and discouragement of pre-existing debt”). [ write with a focus on corporate
reorganizations because much of the criticism of bankruptcy exceptionalism
stems from corporate reorganization cases.

3. 149 F4th 318 (3d Cir. 2025).

4. Seeid. at 325.
5. Seeid.
6. Seeid.
7. Seeid.
8. Seeid. at 326.
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operations.® Congoleum then filed for bankruptcy again in 2020, and
the bankruptcy court held that Bath Iron Works was not liable for
Congoleum’s environmental liabilities pursuant to the plan of reor-
ganization.’® Occidental would not let up, alleging that the plan of
reorganization did not have preclusive effect on its litigation with Bath
Iron Works, and what is more, the plan violated the Comprehensive
Environmental Response, Compensation, and Liability Act such that
it could seek recompense from Bath Iron Works.!' Bath Iron Works then
moved to reopen the 2003 bankruptcy case in order to obtain an order
declaring that Bath Iron Works was not responsible for Congoleum’s
environmental liabilities.!? The 2003 bankruptcy case was transferred
to the bankruptcy court that presided over Congoleum’s 2020 bank-
ruptcy case and entered an order in Bath Iron Works’ favor.'?

Occidental appealed, and the district court reversed, holding
(among other things) that the bankruptcy court was not best positioned
to interpret the district court’s order confirming the plan of reorganiza-
tion.'" After all, it was the District Court that entered the order and the
District Court that was presiding over the litigation between Occiden-
tal and Bath Iron Works.!® The District Court further held that the bank-
ruptcy court erred in reopening Congoleum’s 2003 bankruptcy case.'®
Section 350(b) authorizes a bankruptcy court to open a bankruptcy
estate “to administer assets, to accord relief to the debtor, or for other
cause.”'” The district court held that section 350(b) did not authorize
the bankruptcy court to grant Bath Iron Works” motion because the
motion failed to implicate Congoleum’s bankruptcy estate and Bath
[ron Works filed its motion nearly a decade after the bankruptcy court
closed Congoleum'’s 2003 bankruptcy case.'®

On appeal, the Third Circuit initially affirmed, but after Bath Iron
Works moved for rehearing (with support from several amici law pro-
fessors), the Third Circuit changed course, reversing its prior decision
and the district court’s decision.!® Occidental insisted that Bath Iron

9. Seeid.
10. Seeid.
11. Seeid.
12. Seeid.

13. Seeid. at 326.

14. Seeid. at 327.

15. Seeid.

16. Seeid.

17. 11 US.C. 8 350(b).

18. See Congoleum, 149 F4th at 327.
19. Seeid. at 327.
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Works motion did not meet section 350(b)’s requirements, but the
Third Circuit disagreed. The motion was premised on interpreting the
plan of reorganization and appreciating the long history of Congo-
leum’s 2003 bankruptcy case.?® While the district court presided over
the litigation between Bath Iron Works and Occidental and confirmed
the plan of reorganization, the Third Circuit held that the bankruptcy
court was nevertheless well-positioned and well-equipped to reopen
the 2003 bankruptcy case and interpret the plan of reorganization.?!

Judge Matey disagreed. He interpreted section 350(b)’s “or for
other cause” language as vesting “a limited authority to reexamine
old estates consistent with the core principles of bankruptcy, not a
general transfer of the judicial power to decide tangential cases and
controversies.”?? In his view, “for other cause” was limited to reasons
substantially similar to “administer|ing] assets” and “accord[ing] relief
to the debtor'—the first two grounds for reopening the case under
section 350(b).?® Pre-Bankruptcy Code practice, according to Judge
Matey, also limited grounds for reopening the case to “provide relief
to the debtor.”?4

Judge Matey’s interpretation, to be sure, was partly fueled by con-
cerns about bankruptcy courts’ Article [ status. “Congress created the
bankruptcy forum to assist federal judges, not usurp the Article 11l pre-
rogative,” he declared.? In his view, bankruptcy courts are ordinarily
best suited to discerning their own orders when the alternative is
“state courts understandably unfamiliar with federal regulatory law.”%
Things are different when the alternative is a federal district court that
is vested with the “Judicial Power” under Article 11l of the Constitu-
tion.?” The district court was all the more so the appropriate forum
here, since it confirmed the plan of reorganization in question and pre-
sided over the dispute between the appellant and appellee.?® Perhaps
Judge Matey read section 350(b) under a kind of canon of constitutional
avoidance, whereby he sought “to sidestep the underlying procedural
concerns about the structural design of the bankruptcy courts.”?

20. Seeid. at 330.

21. Seeid. at 329-31.

22, Seeid. at 338 (Matey, J., dissenting).

23. Seeid.

24, Seeid. at 339.

25. Seeid. at 338.

26. Seeid. at 340.

27. Seeid. See also U.S. Const. art. Il cl. 1.
28. Seeid.

29. See Casey & Macey, supra note 1, at 387.
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Yet Judge Matey's dissent openly harbored skepticism about the
claim that bankruptcy is exceptional in any way. In his view, the major-
ity’s decision would “stymie[] the District Court’s constitutional and
statutory authority while commanding future judges to make way for
the ‘experts.””° Such a mandate would allow “bankruptcy exceptional-
ism,” prompted by “a few academics [who| warned the sky was poised
to fall,” to fester.!

Judge Matey's attack on bankruptcy exceptionalism is part of a
broader skepticism about bankruptcy exceptionalism. The thought
goes like this: As Jonathan Seymour has pointed out, the textualist
norms of today do not demand fidelity crabbed views of any statu-
tory text, including the Bankruptcy Code.?? To the contrary, they allow
judges to take stock of the Code’s structure and policy commands
within that structure to a fairly limited degree.?* Nothing about bank-
ruptcy makes it special or “exceptional” such that it is entitled to its
own interpretive regimen. And so, to the extent that bankruptcy judges
or practitioners seek to interpret the Bankruptcy Code with their own
norms and practices in ways that defect from today’s textualist norms,
they ought to stop. In short, the bankruptcy world needs to get with the
textualist program.

Perhaps the skepticism goes one level deeper. Bankruptcy law
is in the business of handling and adjudicating nonbankruptcy enti-
tlements. The Supreme Court long ago held that those entitlements
ought to be preserved notwithstanding the commencement of the
bankruptcy proceedings.?* Unmooring bankruptcy practice from the
Code’s text jeopardizes those nonbankruptcy rights. After all, a corpo-
rate debtor (really, any debtor for that matter) can always use some
additional assets, be it cash or time or equipment. Allowing the bank-
ruptcy court to be “a roving commission to do equity” risks undercut-
ting those nonbankruptcy rights in the name of debtor rehabilitation.*

30. See Congoleum, 149 F4th at 341 (Matey, J., dissenting).

31. Seeid. at 338, 340.

32. See Jonathan M. Seymour, Bankruptcy in Conflict, 98 Am. Bankr. L.J.
561, 597-98 (2024); Seymour, Against Bankruptcy Exceptionalism, supra note 1, at
1953-56.

33. See Seymour, Bankruptcy in Conflict, supra note 32, at 598-600.

34. See Butner v. United States, 440 U.S. 48 (1979).

35. See United States v. Sutton, 786 F.2d 1305, 1308 (5th Cir. 1986)
(observing that the Bankruptcy Code, and section 105(a) thereof, “does not . ..
constitute a roving commission to do equity”). See also Mission Prod. Hold-
ings, Inc. v. Tempnology, LLC, 587 U.S. 370, 386 (2019) (“The Code of course
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Binding the bankruptcy courts to the mast of textualist norms helps
them avoid the sirens of equity.

There is much that is right in this account. The Code’s fixed
distributional scheme and respect for property rights sets the right
incentives both ex ante and ex post.?® Ex ante, they allow parties to
accurately price contracts in anticipation of possible business failure.
Ex post, they help identify which investors have stakes in the distressed
company and how to treat those investors when there is only a limited
amount of consideration to go around. A court cannot then peddle its
own policy preferences in lieu of the Code’s clear command.??

We must remember, though, that Butners prescription was
conditional: it demanded that bankruptcy courts respect nonbankruptcy
rights unless bankruptcy policy counsels otherwise.*® This mantra
sounds tautological, as some have pointed out.?® But it gets to a deeper
point about what bankruptcy courts are doing, perhaps especially in
Chapter 11 cases.

At its core, corporate distress presents a classic case of con-
flicting rights to the distressed company’s assets.*® Multiple unse-
cured creditors, for instance, might try to collect from the same pool
of cash in a company’s checking account. The problem gets deeper
because many of the problems that companies face are polycentric
ones, where resolving one part of a company’s financial distress might
affect another aspect of its distress.*! That is especially true when the
company runs a deficit of a rivalrous resource like cash; every dollar
that goes into one party’s pocket necessarily does not go into another
party’s pocket. Imagine a company that has a limited pool of cash.
Imagine as well that it licenses intellectual property from a licensor
and is staring down a claim from a judgment creditor. Every dollar that

aims to make reorganizations possible. But it does not permit anything and
everything that might advance that goal.”).

36. SeeJared I. Mayer, Bankruptcy's Equity Canon, 30 AM. BANKR. INsT. L. REV.
231, 236-37 (2022).

37. See Law v. Siegel, 571 U.S. 415, 421 (2014) (“|I|n exercising [its] stat-
utory and inherent powers, a bankruptcy court may not contravene specific
statutory provisions.”).

38. See Butner, 440 U.S. at 55.

39. See Anthony J. Casey, Chapter 11's Renegotiation Framework and the Pur-
pose of Corporate Bankruptcy, 120 CoLum. L. Rev. 1709, 1727-28 (2020); Juliet M.
Maringiello, When Does Some Federal Interest Require a Different Result?: An Essay on
the Use and Misuse of Butner v. United States, 2015 U. ILL. L. Rev. 657, 659.

40. See Mayer, Bankruptcy's Equity Canon, supra note 36, at 241-42.

41. Seeid.
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goes to the judgment creditor does not go to the licensor. That might
leave the company in a tough spot, especially if it thinks that short-
changing the licensor will give the licensor grounds for terminating the
license agreement.

These problems stem from the inherently incomplete contracts
that parties inevitably create. Parties may try their best to account for
contingencies, but contracts in the real world can fail to do so satis-
factorily.®? The sheer variety of investors, operational concerns, invest-
ment instruments, and sources of distress practically prevent parties
from drafting complete contracts.*?

These incomplete contracts, and the conflicting rights and poly-
centric problems they generate, set up two kinds of collective action
problems.** The first is what is known as the commons problem,
which is when parties overdraw from a resource. A company may have
outstanding debts to several lenders and trade creditors. If any one of
them enforces their nonbankruptcy rights and collects in full, the com-
pany may well survive, but the same cannot be said if all of them do
the same. Some creditors or other investors may end up with nothing,
even though the company could have made good on those invest-
ments had the creditors not pursued their nonbankruptcy rights. All
of the investors are collectively worse off because some of them opted
to pursue their nonbankruptcy remedies.

The second collective action problem is the anticommons prob-
lem. In a sense, the anticommons problem is the conceptual inverse
of the commons problem. While the commons problem features par-
ties who overuse a resource, the anticommons problem is a situation
where parties underuse a resource because, in order to use it, each party
must obtain the consent of (nearly) every other party. The company
may have a great opportunity on its hands, but if it needs signoff from
several different investors, one may worry that each one will withhold
their consent in order to extract rents from the other investors and the
company, too. Since any of the investors can make such a threat, the
company will have to forego the lucrative opportunity.

As Thomas Jackson and Douglas Baird advocated long ago, bank-
ruptcy law is designed to solve for collective action problems when
investors to a firm seek to enforce their nonbankruptcy rights against

42. See Casey, supra note 39, at 1736-38.

43, Seeid. at 1738-41.

44 SeeJared I. Mayer, Control Rights and Chapter 11’s Expanding Scope, 98 Am.
Bankr. L.J. 341, 364—-65 (2024).
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the firm.*> To do so, the parties need a single, comprehensive forum
designed to handle parties’ competing claims. The collective proceed-
ing is fundamental to bankruptcy and is part of what makes bankruptcy
exceptional indeed.* Its jurisdiction is “principally in rem” in that it is
“premised on the debtor and his estate, and not on the creditors.”*
That kind of jurisdiction is reflective of the fact that “|bJankruptcy is not
a cause of action,” but “a mechanism to address the debtor’s inability
to meet its obligations to its creditors.”*

Several of the Code’s hallmark tools are designed to preserve
this forum and maximize the company’s value. Chief among them are
the automatic stay;*° the trustee’s (or debtor in possession’s) power to
assume or reject executory contracts;*® their power to sell assets free
and clear of any liens or encumbrances;’’ and their power to avoid
transfers of value away from the company on the eve of the bankruptcy
filing.5? These tools jointly prevent parties from extracting value from
the distressed company and authorizes the trustee (or debtor in pos-
session) to put the company’s assets to their highest and best uses.

Those tools, however, may not be enough to combat the collective
action problems that exacerbate corporate financial distress. Recall
how the collective action problems stem from parties insisting on their
rights, which in turn leads to overconsumption (commons problem)
or under-utilization (anticommons problem) of corporate assets. The
Code is helpful in broadly outlining when those rights may be modi-
fied in order to maximize the company’s value, but the Code may not
be specific enough to help tackle the collective action problems in
any given situation. Put differently, the Code’s gaps might give rise
to opportunism: “undesirable behavior that cannot be cost-effectively
defined, detected, and deterred by explicit ex ante rulemaking.”?

45 See Douglas G. Baird & Thomas H. Jackson, Corporate Reorganizations
and the Treatment of Diverse Ownership Interests: A Comment on Adequate Protection of
Secured Creditors in Bankruptcy, 51 U. Chi. L. Rev. 97, 105-09 (1984).

46. See Allen v. Cooper, 589 U.S. 248, 257 (2020).

47. See Central Va. Community College v. Katz, 546 U.S. 356, 369-70
(2006) (quoting Tenn. Student Assistance Corp. v. Hood, 541 U.S. 440, 447
(2004)).

48. See Robert M. Lawless, Reframing Arbitration in Bankruptcy, 96 Awm.
Bankr. L.J. 701, 706 (2022).

49. 11 US.C.§362(a)

50. Seeid. § 365

51. Seeid. § 363(b), (f).

52. Seeid. 8§ 544, 547, 548.

53. See Henry E. Smith, Equity as Meta-Law, 130 YaLE L.J. 1050, 1080 (2021).
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Parties can capitalize on the Code’s gaps, vagueness, and ambiguities
in order to capture more value for themselves at the expense of others,
and in so doing, essentially recreate the commons and anticommons
problems that bankruptcy law was designed to solve in the first place.>

To see this, consider the now-settled issue of critical vendor
orders. Suppose a company has an essential vendor that sits beyond
the United States’ jurisdiction. The vendor conditions its future trade
with the debtor on the debtor paying in full of all outstanding amounts
the debtor owes it. The vendor, far away, is beyond the automatic stay’s
reach. The debtor company may be caught in something of a catch-22.
On the one hand, refusing to pay back prepetition amounts to the
vendor risks losing the vendor’'s ongoing cooperation. On the other,
vendors both near and far might manufacture reasons for why they
need to be paid in full now, lest they be unable to work with the debtor
going forward. How are we to solve the debtor’s dilemma?

The answer is for the debtor to have to show credible threats
from a narrow list of creditors without whom the remaining creditors
would be worse off.”> Putting creditors’ (and the debtor’s) feet to the
fire forces them to reveal whether the creditors will provide value to
the debtor that inures to everyone’s benefit. It also eliminates the risk
of losing the far-away vendor whose goods indeed help maximize the
company's value.

Critically, the Code provides little guidance on this score. It allows
the debtor to “use, sell, or lease, other than in the ordinary course of
business, property of the estate,” but the text is otherwise silent.”® To
fill the gap, we need to have a sense of what corporate reorganizations
are supposed to do and the risks attendant to them.

Here, the concerns about the commons and anticommons prob-
lems stand front and center. Allowing everyone to claim that they are
a “critical vendor” who must be paid in full before they can continue to
work with the debtor threatens to unravel the whole bankruptcy process
(commons problem). But preventing the debtor from making any criti-
cal vendor payments, regardless of how critical the vendor is and how
much the vendor needs the payments in order to continue working with
the debtor, risks requiring unanimous consent among the other cred-
itors and therefore an inability to procure goods from the necessary
vendor (anticommons problem). A sensible solution to this dilemma
hinges far more on bankruptcy law’s purposes rather than the Code’s
thin text.

54. See Mayer, Bankruptcy's Equity Canon, supra note 36, at 242.
55.  See In re Kmart, 359 F.3d 866, 872—73 (7th Cir. 2004).
56. See 11 U.S.C. §363(b)(1).
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This process of supplementing the Code’s text with bankruptcy
law’s purpose also fueled one of the most important developments in
corporate reorganizations since Congress enacted the Code in 1978:
the so-called “363 sale.” Through this mechanism, a debtor company
can sell some or substantially all of its assets free and clear of any liens
or encumbrances.”” The challenge, of course, is for the court and the
parties to craft a sale process that allows the company to get top dollar
for the assets. At this point in time, though, navigating that challenge
is a well-worn path. Courts routinely authorize such sales and craft
auction mechanisms for marketing distressed companies’ assets in
bankruptcy.>®

The critical innovation in 363 sales has been conducting them
prior to, and separate from, confirming plans of reorganization. A plan
of reorganization is the core mechanism through which the parties
allocate the debtor corporation’s value. By decoupling the sale from
the plan of reorganization, bankruptcy courts allow parties to first
focus on maximizing the value of the assets for sale and then decide
how to distribute that value in accordance with the Code’s distribu-
tional rules.®

Risks abound in this structure, however. One of them is that par-
ties may use the 363 sale process to alter the distributional scheme.®
Courts have thus rightly been wary of sales that attempt to smuggle
distributive concerns into value maximization ones. Sales that dictate
how the purchase price ought to be distributed among the creditors
are lambasted as sub rosa plans of reorganization, which courts deem
to be largely verboten ¢!

Note how this broad program dovetails with, but is in no way dic-
tated by, the Bankruptcy Code. The Code does not specifically autho-
rize a sale of substantially all the company’s assets outside a plan
of reorganization.®? Yet this structure helps maximize the size of the

57. Seeid. $ 363(b), (f); In re Lionel Corp., 722 F.2d 1063, 1071 (2d Cir.
1983).

58. See Ashley Suarez, Comment, An Analysis of Section 363(b) Sales: Justified
Deviations or Just Deviations?, 22 U. Pa. ]. Bus. L. 988, 996-99 (2020).

59. See 11 U.S.C. & 1129(a)(7)-(8), (b).

60. See Mark |. Roe & David Skeel, Assessing the Chrysler Bankruptcy,
108 MicH. L. Rev. 727, 734-36 (2010).

61. See, e.g., PBGC v. Braniff Airways, Inc. (In re Braniff Airways, Inc.),
700 F.2d 935, 940 (5th Cir. 1983); In re Iridium Operating LLC, 478 F.3d 452, 466
(2d Cir. 2007).

62. See In re White Motor Credit Corp., 14 B.R. 584, 588 (Bankr. N.D.
Ohio 1981) (“There is no acknowledgement or recognition of the sale of all or
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corporate pie, as it were, when each party has an incentive to jockey for
a larger slice even of a smaller pie.

More broadly, harping on the Code’s text threatens to miss much
about what makes corporate reorganizations work and how they work.
Many of the innovations in Chapter 11 since Congress enacted the
Bankruptcy Code in 1978 stem from judges and practitioners who
developed strategies in response to evolving capital markets.®® It is
no surprise, then, that both bankruptcy judges and practitioners have
these developments, along with corporate reorganization’s core goals,
centrally in mind when interpreting the Code’s text.

Market developments and the core goals of corporate reorganiza-
tions are more than mere window dressing. They are the very context
against which the Code’s commands make sense. That is all the more
so the case because corporate reorganizations are almost always com-
plex, multi-party disputes. The incomplete contracting problem and the
collective action problems it generates makes corporate reorganizations
rife with opportunistic behavior. Tackling these problems and facilitat-
ing dealmaking requires giving bankruptcy courts discretion, in part by
affording them the discretion that already exists in the Bankruptcy Code.*

So this is where the criticism of bankruptcy exceptionalism,
including Judge Matey’s dissent, goes wrong. If textualism demands a
uniform approach to interpreting statutes, then bankruptcy is excep-
tional because the problems it faces are exceptionally complex. It
trades in collective action problems that the parties need to solve to
make all of them better off. Corralling the investors into a single
forum is essential to making bankruptcy work. And as the amici in
Congoleum pointed out, letting any of them peel off can unravel the
corporate reorganization process entirely.%° Even within the forum, the

substantially all of the property of a Chapter 11 debtor outside the provisions
of Chapter 11 itself.”).

63. SeeCasey & Macey, supra note 1, at 387 (“Many bankruptcy practices exist
because judges and lawyers responded creatively to changes in capital markets.”).

64. See Hon. Robert Drain (Ret.), 2023 Harvey R. Miller Lecture at
Columbia Law School: Creativity in Bankruptcy, https://www.law.columbia.
edu/news/archive/retired-bankruptcy-court-judge-robert-ddrain-84-delivers-
second-annual-harvey-r-miller-59-lecture (September 20, 2023); Harvey R.
Miller & Ronit J. Berkovich, The Implications of the Third Circuit's Armstrong Decision
on Create Corporate Restructuring: Will Strict Construction of the Absolute Priority Rule
Make Chapter 11 Consensus Less Likely?, 55 Am. U. L. Rev. 1345, 134647 (2006).

65. See Brief of Six Law Professors as Amici Curiae in Support of Appel-
lant’s Petition for Rehearing or Rehearing En Banc at 4-5, Occidental Chem.
Corp. v. Bath Iron Works Corp., No. 23-1295 (3d Cir. filed Oct. 15, 2024).
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bankruptcy judge must decide how to ameliorate the several collective
action problems and opportunities for opportunism that lie in wait.
Doing so requires capitalizing on the flexibility that the Code provides.

k %k %k %k k k k % %k k

One scholar has noted that many different areas of law, in addi-
tion to bankruptcy, might claim to be exceptional; tax, family, antitrust,
foreign relations, immigration, veterans, election, federal Indian, and
criminal law, for instance, may each claim to be exceptional.® If all of
these areas of law are exceptional, then one can be forgiven for think-
ing that none of them are. And if no area of law is exceptional, then the
same set of textualist norms should govern them all.

This Essay’s claim is not that bankruptcy law is exceptional rela-
tive to other domains of law, but rather that it is exceptional relative
to a textualist baseline. Complex problems have always gone hand in
hand with corporate distress and bankruptcy law must solve for them.
The genius of the Bankruptcy Code and those who have worked within
its confines has been their ability to provide both the stability and
flexibility necessary to tackling those problems. It is that dynamic that
has made the Bankruptcy Code a rousing success for nearly fifty years
and one that will allow it to navigate ever more complex problems in
the future.

66. See Alice Ristroph, Exceptionalism Everywhere: A (Legal) Field Guide to
Structural Inequality, 65 Ariz. L. Rev. 921, 922-23 (2023).
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