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Hon. Elizabeth L. Gunn*

THE 1982 EMERGENCY RULE: HOW PRESCIENT 
FORESIGHT LEFT AN INDELIBLE IMPACT ON BANKRUPTCY 
JURISDICTION

Introduction

The March 2020 COVID-19 pandemic stay-at-home orders, closures 
of non-essential business, and social distancing required essen-
tial businesses and federal courts to �nd ways to safely “keep the 
doors open” and cases moving forward. During that unprecedented 
time, after passage of the Coronavirus Aid, Relief and Economic 
Security (CARES) Act, the Judicial Conference of the United States 
(the “JCUS”) authorized the temporary use by federal courts of remote 
video and audio hearings in most civil and criminal proceedings.1 

*  Elizabeth L. Gunn was appointed as United States Bankruptcy Judge for the 
District of Columbia in September 2020. A COVID-era appointment, Judge 
Gunn was sworn in by Zoom from her living room. She’s a frequent author and 
speaker on bankruptcy issues nationwide and is the host of the popular ABA 
podcast series the “Bad Boys of Bankruptcy.” Before taking the bench, she 
was an assistant attorney general for the Commonwealth of Virginia, begin-
ning her public service after nearly a decade in private practice. Judge Gunn 
is a cum laude graduate of both Boston College Law School (Boston, MA) and 
Willamette University (Salem, OR).
    The author would like to acknowledge that this article would not have 
been possible but for the extraordinary contributions of her 2025-26 law 
clerk Olivia Woodmansee. Judge Gunn also notes that much of the behind-
the-scenes content is derived from her January 2026 interview with the Hon. 
Thomas Carlson, Bankr. N.D. Cal, Ret., whose time, expertise and histori-
cal knowledge of the Ninth Circuit’s task force is unparalleled. Judge Gunn 
expresses that both she, and the bankruptcy community at large, owe a huge 
debt of gratitude to Judge Carlson.
	 1.	 Judiciary Authorizes Video/Audio Access During COVID-19 Pandemic, 
U.S. COuRTs (Mar. 31, 2020), https://www.uscourts.gov/data-news/judiciary-news/ 
2020/03/31/judiciary-authorizes-video-audio-access-during-covid-19-pandemic.
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The�authorization came on March 29, 2020, less than two days after 
Congress enacted the CARES Act and less than two weeks after the 
�rst shutdowns. 

But the emergency authorization in 2020 was not the �rst time 
that the federal courts had to react in a short period of time. Just 
under 40 years prior, in 1982, the courts had to address the ques-
tion of jurisdiction of the United States Bankruptcy Courts granted 
by the 1978 Bankruptcy Act. The 1982 Supreme Court decision in 
Northern Pipeline Construction Company v. Marathon Pipe Line Company2 
declared the 1978 jurisdictional grant to bankruptcy courts uncon-
stitutional and provided Congress three months to pass legislation 
to resolve the issue. With Congress in a deadlock over an acceptable 
solution, and even after a two-month extension for consideration, 
in December 1982, the JCUS promulgated and recommended the 
“Emergency Rule” as a temporary solution until a more permanent 
legislative �x was passed. 

Originating from a working group in the Ninth Circuit created by 
Circuit Chief Judge James R. Browning, the Emergency Rule called for 
United States District Courts to voluntarily delegate (i.e. refer) their 
authority in bankruptcy matters to the bankruptcy courts while retain-
ing the right to withdraw such reference at any time. The Emergency 
Rule, for the �rst time, de�ned different types of jurisdiction includ -
ing “arising in,” “arising under,” and “related to” jurisdiction. Once 
the JCUS recommended the approach with an example order, courts 
around the country quickly adopted the format, and the work of the 
bankruptcy courts continued thereunder until Congress �nally passed 
a legislative �x in 1984. 

Notwithstanding its uniform adoption, the Emergency Rule was 
not without initial controversy. It nonetheless formed the founda-
tion for bankruptcy jurisdiction going forward. In Parts I and II, this 
paper reviews the historical landscape leading to the creation of the 
bankruptcy courts and the Marathon opinion. Part III examines the 
Marathon opinion and its impact on bankruptcy courts’ jurisdiction. 
Part IV reviews the impact of Marathon on bankruptcy courts. Parts V 
and VI discuss formation, implementation, and recommendation of 
the Emergency Rule. Part VII reviews the impact the Emergency Rule 
ultimately had on the Bankruptcy Amendments and Federal Judgeship 
Act of 1984. Finally, the article concludes.

	 2.	 458 U.S. 50 (1982).
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I.	� History of United States Bankruptcy: The Bankruptcy 
Act of 1898, Chandler Act of 1938, and the 1970 
Commission on Bankruptcy Laws 

The Bankruptcy Act of 1898 (the “1898 Act”) was in effect from 
July 1, 1898 until its repeal by the Bankruptcy Reform Act of 1978, 
and formed the basis for modern bankruptcy law under the Bank-
ruptcy Code.3 Prior to the 1898 Act, there were three short-lived 
bankruptcy laws: the Bankruptcy Act of 1800 (repealed 1803), the 
Bankruptcy Act of 1841 (repealed 1843), and the Bankruptcy Act of 
1867 (repealed 1878).4 The 1898 Act created bankruptcy referees, the 
predecessors to bankruptcy judges, who were tasked with the bulk of 
both the judicial and administrative work on bankruptcy cases, from 
holding substantive hearings to conducting the required meeting of 
creditors. Bankruptcy referees were appointed by district court judges 
for two-year terms. While referees had autonomy on many matters, 
the substantive matters were subject to review by the appointing  
district court.

One major delay under the 1898 Act was the limited jurisdiction 
of referees to controversies “involving property in the actual or con-
structive possession of the court.”5 Under the de�nitional restriction, 
law developed to hold that referees had summary jurisdiction over not 
just parties to the bankruptcy case but also third parties, so long as the 
court possessed the property involved or the third party consented. 
If the referee did not have jurisdiction, the matters were overseen by 
federal or state courts, whichever was the proper forum.6 The unclear 

	 3.	 The Bankruptcy Act of 1898, ch. 541, 30 Stat. 544 (1898) (repealed 
1978). The Bankruptcy Act of 1898 stayed in effect longer than its three prede-
cessors, combined. See Act of Apr. 4, 1800, ch. 19, 2 Stat. 19 (1800) (repealed 
1803); The Bankruptcy Act of 1841, 5 Stat. 440 (1841) (repealed 1843); The 
Bankruptcy Act of 1867, 14 Stat. 517 (1867) (repealed 1878). For an overview of 
bankruptcy laws prior to this, see generally CHARLEs WARREN, BANKRuPTcY IN UNITED 
STATEs HIsTORY (1935).
	 4.	 2 Stat. 19, 5 Stat. 440, and 14 Stat. 521, respectively. After the repeal 
of the Bankruptcy Act of 1867 in 1878, state laws often operated in place of 
federal law. See Katie Drell Grissel, Stern v. Marshall – Digging for Gold and Shaking 
the Foundation of Bankruptcy Courts (or Not), 72 LA. L. REV. 647 (2012).
	 5.	 N. Pipeline Const. Co. v. Marathon Pipe Line Co., 458 U.S. 50, 53 
(1982).
	 6.	 Lawrence P. King, The Unmaking of a Bankruptcy Court: Aftermath of 
Northern Pipeline v. Marathon, 40 WAsH. & LEE 99, 100 n.11 (1983). 
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division of jurisdiction led to a waste of both judicial resources and 
the time and labor of parties because the bankruptcy referee often had 
to wait for an appellate court to determine questions of jurisdiction 
before the referee could resolve any matters pertaining to whatever 
was de�ned as the bankruptcy estate.7 Legislative history reveals that 
the underlying assumption of the 1898 Act was that “the judges of 
the circuit and district courts were vested with jurisdiction over the 
administration of all cases �led and pending in their courts and of 
most of the controversies generated by them,” but the burden for cases 
�led pursuant to the 1898 Act would be assumed by the referees.8 
Due to this interplay, the status of the referees grew over time, as did 
their responsibilities, despite no speci�c statutory mandate granting 
expanded authority.9 

The 1898 Act originally was intended to address, primarily, indi-
vidual bankruptcies, but over time was revised to add forms of relief for 
bankruptcies of railroads, corporations, and municipalities. Despite 
the additions, the 1898 Act remained largely unchanged until 1938 
with the passage of the Chandler Act.10 The Chandler Act was the con-
gressional response to a growing number of bankruptcy �lings and a 
need to modernize the country’s approach to bankruptcy. The Chandler 
Act reorganized, for the �rst time, the previous amendments into 
“chapters,” each covering a speci�c area of reorganization.11 Despite 
the practical impact of being almost a complete overhaul of the 1898 
Act, the Chandler Act was proposed and passed as merely a “revision” 
and not a repeal of the 1898 Act. 

In response to social and economic conditions since 1898, in 
1970 Congress established the Commission to Study the Bankruptcy 

	 7.	 Id. at 100.
	 8.	 REPORT OF THE COMMIssION ON THE BANKRuPTcY LAws OF THE UNITED STATEs, 
H.R. DOc. NO. 93-137, at 93 (1973) [hereinafter REPORT OF THE COMMIssION]. 
	 9.	 See id.; see also REPORT OF THE COMMITTEE ON THE JuDIcIARY, H.R. REP. 
NO. 95-595, at 4 (1977) [hereinafter COMMITTEE REPORT] (“The bankruptcy judges 
instead have taken over prime responsibility for the operation of the system, 
even though their of�ces are not designed statutorily to perform those duties.”). 
	 10.	 Act of June 22, 1938, ch. 575, 52 Stat. 840 (1938) (repealed 1978). See 
generally Vincent L. Leibell, The Chandler Act–Its Effect Upon the Law of Bankruptcy, 
9 FORDHAM L. 380 (1940). Much of the impetus of the enactment of the Chandler 
Act stemmed from the creation of the National Bankruptcy Conference in 
1932, who crafted “a very comprehensive draft” of the Chandler Act. Id. at 386.
	 11.	 As a result, for example, references to “Chapter X” of the 1898 Act are 
(mostly) references to the post-Chandler Act reorganized 1898 Act.
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Laws of the United States (the “Commission”).12 The Commission was 
designed to study, analyze, evaluate, and recommend changes in the 
bankruptcy system.13 The Commission held four public hearings and 
deliberated for forty-four days before submitting a two-part report to 
Congress (the “Report”)14: Part I included recommendations and �nd-
ings of the Commission and Part II was a proposed new bankruptcy 
code.15 The Commission emphasized in its Report that the types of 
cases then commenced under the 1898 Act far exceeded the sizes and 
scope of cases contemplated during the enactment of the 1898 Act, or 
even in the Chandler Act.16 Bankruptcy referees’ duties and powers had 
informally correspondingly expanded to match the needs of the cases 
and parties, even though their statutory authority had not changed 
since the passage of the 1898 Act. Throughout the work of the Com-
mission and congressional consideration, one salient theme emerged: 
“bankruptcy court[s] should have broad and pervasive jurisdiction 
to resolve any and all disputes related to a bankruptcy case pending 
before it.”17

More than just recognizing the dichotomy between the grant of 
authority to bankruptcy referees and the statutory grant of authority, 
the Report found that the greatest hinderance in the administration 
of bankruptcy cases was the court system. The Commission speci�-
cally identi�ed two core aspects of the issue: (1) the (then lack of) 
independence of the bankruptcy court; and (2) the perception that the 
bankruptcy system was unfair because the referee (by then sometimes 
referred to as “judge”) served as supervisor, administrator, and judge of 
cases.18 Despite the 1898 Act’s requirement that the bankruptcy system 
operate under the district court, the perception was that by the 1970s 

	 12.	 Pub. L. No. 91-354, 84 Stat. 468 (1970). The Report of the Commis-
sion, �led in 1973, is in H.R. Doc. No. 93-137, at Pts. I & II (1973).
	 13.	 King, supra note 6, at 100; see also Act of July 24, 1970, Pub. L. 
No. 91-354, 84 Stat. 468 (1970).
	 14.	 REPORT OF THE COMMIssION, supra note 8. Beyond the great societal and 
technological changes, the widespread adoption of the Uniform Commercial 
Code (UCC) occurred in the 1960s signi�cantly altered the consumer credit 
industry and required a revised bankruptcy code to respond to new processes 
and rights of creditors. 
	 15.	 REPORT OF THE COMMIssION, supra note 8, pt. I, at 3. 
	 16.	 Id.. 
	 17.	 King, supra note 6, at 100.
	 18.	 COMMITTEE REPORT, supra note 9, at 4. 
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bankruptcy referees and cases were operating “under the supervision 
of an unconcerned district court,” which “hampered bankruptcy court 
operations both administratively and substantively.”19 As a result, 
the Commission proposed through its legislation to create judicial 
independence for bankruptcy cases, including bankruptcy courts and 
bankruptcy judges. Second, to address the perceptions of fairness and 
impartiality, the new legislation proposed to relieve the administra-
tive burden of the bankruptcy judge by �rst creating, then transfer-
ring, administrative duties to the either a case trustee or the proposed 
to-be-created United States Trustee system.20 While the Commission’s 
initial draft legislation was modi�ed prior to passage, it formed the 
foundation for the Bankruptcy Reform Act of 1978 and the modern 
Bankruptcy Code, as discussed in the next part.21

II.	� The Bankruptcy Reform Act of 1978 and the 
Bankruptcy Code

In a major shift from the 1898 Act, the Commission’s initial 
proposed legislation called for the creation of bankruptcy-speci�c 
Article III courts to include the broad jurisdiction that the Commis-
sion identi�ed was needed for the court to resolve all disputes before 
it.22 In response to the recommendation, and taking into consideration 
the widespread support for bankruptcy courts to have expanded juris-
diction, a subcommittee of the House of Representative conducted a 
study on whether a granting bankruptcy courts Article III status was 
constitutional. 23 The Chairman of the House Judiciary Subcommittee 
reached out to several constitutional experts for opinions and ulti-
mately nine responded. As with most major constitutional questions, 
the experts reached contradictory conclusions, and the results of the 
study were inconclusive.24 

Despite inconclusive �ndings as to the constitutionality of 
Article III status, the House Judiciary Commission found that “ef�ciency 
considerations mandated that the bankruptcy court should be an  

	 19.	 Id.
	 20.	 Id. The United States Trustee Program was established by the 1978 
Bankruptcy Act. Act of Nov. 6, 1978, Pub. L. No. 95-598, 92 Stat. 2549 (1978). 
	 21.	 11 U.S.C. § 101 et seq. [hereinafter Bankruptcy Code].
	 22.	 H.R. 6, 95th Cong. (1st Sess. 1977). 
	 23.	 King, supra note 6, at 101.
	 24.	 Bankr. Act Revision: Hearings on H.R. 31 & H.R. 32 Before the Subcomm. on 
Civil & Const. Rights of the House Comm. on the Judiciary, 94th Cong., at 27 (1976) 
[hereinafter Hearings on H.R. 31 & H.R. 32]. 
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Article III constitutional court,” and subsequently proposed that bank-
ruptcy courts be given Article III status in its initial draft bill.25 Perhaps 
unsurprisingly, the initial draft prompted widespread controversy, with 
district court judges voicing concern that “the addition of a number 
of bankruptcy judges as Article III judges would have the untoward 
effect of diluting the prestige of the existing district court judges.”26 
Eventually, two competing House bills were before the Subcommittee 
on Civil and Constitutional Rights: H.R. 31, representing the proposal 
of the Commission, and H.R. 32, representing a proposal created by 
the National Conference of Bankruptcy Judges, each containing the 
Article III status.27 The Subcommittee on Civil and Constitutional Rights 
conducted thirty-�ve days of hearings on the two bills, producing over 
2,700 pages of testimony from more than 100 witnesses.28 Eventually, 
H.R. 6—a compilation of H.R. 31 and H.R. 32—was introduced in the 
House of Representatives containing several additional modi�cations 
to the original bills based on discussion and debate.29 The largest 
debate throughout remained the jurisdictional question, with drafts 
of reports, resolutions, and position papers, each containing differing 
conclusions regarding the constitutionality of proposed jurisdictional 
bounds of bankruptcy courts, being circulated.30 When the bill—then 
called H.R. 8200—was brought to the House �oor, an amendment  
passed changing the proposed status of bankruptcy judges to Article I 
judges.31 However, that amendment was later reversed and the bill, 
including Article III status for bankruptcy courts, eventually passed in 
the House and was sent to the Senate.32

During the House consideration, the Senate contemporane-
ously worked on its own bill, which almost always contained language 
granting bankruptcy courts Article I status.33 While the Senate’s bill 

	 25.	 King, supra note 6, at 101.
	 26.	 Id.
	 27.	 H.R. 31, 94th Cong. (1st Sess. 1975); H.R. 32, 94th Cong. (1st Sess. 1975). 
	 28.	 Hearings on H.R. 31 & H.R. 32, supra note 24, at 27. 
	 29.	 H.R. 6, 95th Cong., 1st Sess. (1977). 
	 30.	 See STAFF OF THE SubcOMM. ON CIVIL & CONsTITuTIONAL RIGHTs OF THE HOusE 
COMM. ON THE JuDIcIARY, 95TH CONG., CONsTITuTIONAL BANKRuPTcY COuRTs (Comm. 
Print No. 3 1977) [hereinafter STAFF REPORT] (concluding that bankruptcy judges 
would be exercising the judicial power of the United States under the pro-
posed bill); H.R. Rep. No. 95-595, at 3 (1977) (establishing bankruptcy courts 
as Article III courts). 
	 31.	 King, supra note 6, at 101.
	 32.	 Id. at 102; see also 124 CONG. REc. H472–74 (daily ed. Feb. 1, 1978).
	 33.	 King, supra note 6, at 102.
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did pass both subcommittee review and the Senate Judiciary Commit-
tee, the Senate ultimately passed H.R. 8200 after substantial amend-
ments, including removal of Article III status for bankruptcy courts. 
Amended H.R. 8200 then underwent debate between the House and 
Senate regarding the Senate’s revisions, but the amended bill eventu-
ally passed both the House and the Senate. However, congressional 
approval was not H.R. 8200’s last challenge. Consistent with positions 
taken against the bill by the Judicial Conference of the United States 
during each stage of consideration of the bankruptcy legislation, after 
the House and Senate approved the bill, the Chief Justice sought to 
have the President veto H.R. 8200.34 Despite the Chief Justice’s efforts, 
on November 6, 1978, the Bankruptcy Act of 1978 (the “1978 Act”) was 
signed by President Carter, repealing the 1898 Act and putting into 
place the Bankruptcy Code.35 

The 1978 Act changed both substantive and procedural bank-
ruptcy law, with the greatest change being the establishment of inde-
pendent, but adjunct, Article I bankruptcy courts. Speci�cally, the 1978 
Act repealed the referee system and established bankruptcy courts 
as “court[s] of record” in each judicial district, adjunct to the district 
courts.36 As such, district courts were granted “original and exclusive 
jurisdiction of all cases under title 11” and “original but not exclusive 
jurisdiction of all civil proceedings arising under title 11 or arising in or 
related to cases under title 11.”37 The 1978 Act established bankruptcy 
courts as Article I courts, but 28 U.S.C. §�1471(c) provided:

The bankruptcy court for the district in which a case under 
title 11 is commenced shall exercise all jurisdiction con-
ferred by this section on the district courts.38 

	 34.	 Amongst other communications, the Chief Justice, as Chairman 
of the Judicial Conference, sent a message to the President that the Judicial 
Conference had unanimously voted to urge the President to veto the bill. See 
Ruggero J. Aldisert, The Judicial Conference and the New Bankruptcy Act, 65 AM. BAR 
Ass’N J. 229 (1979). 
	 35.	 Act of Nov. 6, 1978, Pub. L. No. 95-598, 92 Stat. 2549 (1978). Of 
import after the Marathon decision, the 1978 Act provided for a transition 
period through March 31, 1984, to allow the courts time to con�gure the pro-
cedural and jurisdictional changes mandated therein.
	 36.	 28 U.S.C. § 151(a) (1978). 
	 37.	 28 U.S.C. § 1471(a), (b). 
	 38.	 28 U.S.C. § 1471; see also N. Pipeline Const. Co. v. Marathon Pipe Line 
Co., 458 U.S. 50, 55 (1982) (“In addition to this broad grant of power, Congress 
has allowed bankruptcy judges the power to hold jury trials, §�1480; to issue 
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Thus, while the bankruptcy court was a division of the district court, 
the original statute nonetheless conferred expansive jurisdiction on 
the bankruptcy courts. The grant of jurisdiction codi�ed in 28 U.S.C. 
§� 1471 (§ 241(a) of the 1978 Act) came under intense scrutiny and 
made its way to the Supreme Court shortly after its enactment. 

III.	� Northern Pipeline Construction Co. v. Marathon Pipe Line Co. 

In what began as a normal case under the Bankruptcy Code, in 
January 1980 Northern Pipeline Construction Co. (“Northern Pipeline”) 
�led a Chapter 11 case in the Bankruptcy Court for the District of 
Minnesota.39 In March 1980, Northern Pipeline �led an adversary pro-
ceeding against Marathon Pipe Line Co. (“Marathon”) in the bank-
ruptcy court, alleging state law causes of action including breach of 
contract and breach of warranty over which the bankruptcy court had 
jurisdiction under the grant in 28 U.S.C. § 1471.40 Other than the new 
statutory grant of jurisdiction, Marathon had not consented to the 
jurisdiction of the bankruptcy court, or taken any action, such as �ling 
a proof of claim, that would have implicitly consented to said juris-
diction. Marathon quickly �led a motion to dismiss, claiming that the 
1978 Act “unconstitutionally conferred [Article] III judicial power upon 
judges who lacked life tenure and protection against salary diminu-
tion.”41 The bankruptcy judge denied the motion, but the United States 
District Court for the District of Minnesota reversed, �nding the dele-
gation of authority under 28 U.S.C. §�1471 to be unconstitutional. The 
case was appealed to the Supreme Court.42 

While the Marathon appeal was pending at the Supreme Court, 
two other courts issued opinions on the constitutionality of the juris-
dictional grant of 28 U.S.C. §�1471. In 1981, the Bankruptcy Court for 

declaratory judgments, §�2201; to issue writs of habeas corpus under certain 
circumstances, §� 2256; to issue all writs necessary in the aid of the bank-
ruptcy court’s expanded jurisdiction, §�451;�.�.�. and to issue any order process 
or judgment that is necessary or appropriate to carry out the provisions of 
title 11, 11 U.S.C. §�105(a).”). 
	 39.	 Marathon, 458 U.S. at 56. 
	 40.	 Id.
	 41.	 Id. at 56–57.
	 42.	 In only a slight addition of irony, the direct appeal to the Supreme 
Court was authorized under another statute, since repealed, which allowed a 
direct appeal to the Supreme Court when the United States was a party and 
the decision held that an act of Congress was unconstitutional. 
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The Emergency Rule was based, in part, on the understanding that 
Marathon invalidated §�1471(c), not §�1471 in its entirety.60 More spe-
ci�cally, the Emergency Rule provided for bankruptcy judges to handle 
most day-to-day bankruptcy matters. It also re-channeled authority 
previously granted to bankruptcy courts by §�1471 and held uncon-
stitutional by Marathon back to the district courts in a variety of ways. 
First, all Title 11 cases and proceedings were referred to the bankruptcy 
judges by standing order, preserving �ling in the bankruptcy court but 
clarifying that the power �owed from the district court’s jurisdiction. 
Second, it provided that a bankruptcy court could retain jurisdiction in 
non-core proceedings, but only with the consent of all parties, and with 
a �nal order or judgment having to be issued by the district court.61 
Third, the Emergency Rule established that all adversary proceedings 
could be withdrawn by the district court at any point, where it could 
then decide whether to hear the case or provide the bankruptcy court 
explicit instructions. Fourth, all jury trials were reserved to the dis-
trict courts. Fifth, bankruptcy judges were prohibited from enjoining 
a court, punishing criminal contempt, or hearing appeals. Finally, the 
Emergency Rule allowed district courts to hold a hearing, reviewing 
all evidence it deemed necessary, where its �nal ruling did not have 
to give deference to the bankruptcy court’s decision—in either core or 
related to proceedings.62

In essence, the Emergency Rule preserved the rules established 
by the 1978 Act with a caveat for the jurisdictional oversight by dis-
trict judges of bankruptcy judges. Speci�cally, the Emergency Rule 
gave bankruptcy courts jurisdiction over “core” matters but required 
de novo review and entry of the judgement by Article III district judges 
for final decisions in “related to” matters. The Emergency Rule 
was the �rst time the “related to” jurisdiction for bankruptcy courts 
appeared. The language of the proposed order de�ned “related to” 
proceedings as “those civil proceedings that, in the absence of a 
petition in bankruptcy, could have been brought in a district court 

	 60.	 Jack F. Williams, The Aftermath of Marathon, in TAX AsPEcTs OF BANKRuPTcY 
LAw AND PRAcTIcE §�3:5 (3d ed., C. Richard McQueen ed., 2025). 
	 61.	 See Vern Countryman, Scrambling to De�ne Bankruptcy Jurisdiction: The 
Chief Judge, the Judicial Conference, and the Legislative Process, 22 HARV. J. ON LEGIs. 1, 
26 (1985) (opining that this provision was inspired by the language in the 
1978 Act, along with a 1979 amendment to the Federal Magistrates Act). 
	 62.	 But see Fed. R. Bankr. P. 810; 411 U.S. 1090 (1973) (requiring district 
courts to apply the “clearly erroneous” standard when reviewing a bankruptcy 
court’s �ndings). Nothing in Marathon or subsequent action by either the 
Supreme Court or Congress rendered Bankruptcy Rule 810 inapplicable. 
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or state court”63 and in which only a district judge could enter dis-
positive order or judgment, though on report and recommendation 
from a bankruptcy judge. 

Alongside the transfer of the Emergency Rule to the circuits, the 
Director of the Administrative Of�ce (the “Director”) included a memo-
randum, explaining that the “Administrative of�ce conclude[d] that [the 
Marathon decision] did not invalidate” §�1471(a) and (b) and as such the 
Emergency Rule was designed to be an “interim measure by which dis-
trict courts may delegate many of their bankruptcy powers to bankruptcy 
judges.”64 Four months after the initial memorandum, the Director cir-
culated a revised version of the rule, a supplemental memorandum, and 
a “Sample Order,” which the Judicial Council of each circuit was desig-
nated to instruct the district courts in its particular circuit to adopt.65 At 
its core, the Emergency Rule was just that—a practical, interim solution 
from the courts to deal with the jurisdictional emergency created by 
the combination of the Marathon opinion and Congress’s inability to act 
within the short deadlines established by the Supreme Court.

1984 gem from political cartoonist Patrick Oliphant. © 2026 Patrick Oliphant / 
Artists Rights Society (ARS), New York.

	 63.	 Emergency Rule § (d)(3)(A), reprinted in 1 Collier on Bankruptcy 
¶ 3.10[2][b] n.15 (16th ed). 
	 64.	 Memorandum from William E. Foley, Director, Administrative Of�ce 
of the United States Courts, to the Judges of the U.S. Courts of Appeal, District 
Courts, Bankruptcy Courts, and the Clerks of the Bankruptcy Courts (Sept. 27, 
1982). 
	 65.	 Countryman, supra note 61, at 21.
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VI.	 Implementation of the Emergency Rule

By December 24, 1982, the Emergency Rule was adopted, either 
in total or in essence, by all district courts. The creation and adop-
tion of the Emergency Rule was not without controversy, speci�cally 
whether the JCUS had the authority to recommend the adoption of 
such a model order of referral and, and even if it did, whether the 
Emergency Rule served as a plausible and/or constitutional solution 
to the problems created by Marathon. Some critics argued that the 
Emergency Rule did not address constitutional issues identi�ed in 
Marathon, particularly the assignment by district courts of jurisdiction 
to bankruptcy courts over a broad range of matters by de�ning types 
of jurisdiction as “core” or “related to.”66 

Another argument against the Emergency Rule was confusion. 
Despite the fact it was only a recommendation, critics re�ected it was 
called a “rule.” JCUS had no bankruptcy rulemaking authority, and the 
Administrative Of�ce was given no authority to make rules affecting 
bankruptcy above the administrative level. Critics pointed out the 
authorization of JCUS was limited, as it could only: 

[M]ake a comprehensive survey of the condition of busi-
nesses in the courts of the United States and prepare plans 
for assignment of judges to or from circuits or districts where 
necessary[,] .�.�. submit suggestions and recommendations 
to the various courts to promote uniformity of management 
procedures and the expeditious conduct of court business .�.�. 
and carry on a continuous study of the operation and effect 
of the general rules of practice and procedure .�.�. prescribed 
by the Supreme Court for the other courts of the United 
States .�.�.�.67

Critics thus argued that the JCUS overstepped is statutory grant of 
authority by essentially mandating the use and passage of the Emer-
gency Rule. They argued that the JCUS should have instead submit-
ted a recommendation to the Supreme Court, not draft and mandate 

	 66.	 See King, supra note 6, at 116 (“The emergency rule has only two 
�aws: it is invalid (illegal); and it is unworkable.”); see also The Constitutional-
ity of Bankruptcy Courts Under the Bankruptcy Reform Act of 1978 [Northern Pipeline 
Construction Co. v. Marathon Pipe Line Co., 458 U.S. 50 (1982)], 9 WILLIAM MITcHELL 
L. REV. 458 (1983) (“[T]he emergency rule has created wide-spread confusion 
and disagreement.”). 
	 67.	 28 U.S.C. § 331.
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their own rules or orders. Furthermore, the same critics argue that the 
Administrative Of�ce is merely given authority over the administration of 
bankruptcy—nothing beyond—yet it was this very body that sent the 
memorandum recommending adoption of Emergency Rule by district 
courts to each circuit.68

As set forth above, the validity of the Emergency Rule rested 
on a number of assumptions that began with the task force, any one 
of which would strip bankruptcy courts of any jurisdiction if proven 
untrue: (1) that Marathon only applied to subsection (c) of § 1471;  
(2)�that the JCUS had the authority to recommend adoption of orders 
consistent with the rule; (3) that the Administrative Of�ce had the 
authority to circulate and recommend adoption of the rule; and 
(4) perhaps most importantly, that the district courts had the ability to 
voluntarily transfer/refer jurisdiction to bankruptcy courts by a standing 
order, among others. These valid concerns that rippled from Marathon 
quickly began to impact the day-to-day aspects of bankruptcy proceed-
ings. The issues manifested most in an environment of distrust of the 
authority of bankruptcy judges operating under jurisdiction granted 
to them by orders consistent with the Emergency Rule. This distrust 
manifested in existing debtors not being able to obtain post-petition 
credit because lenders were hesitant to loan new money to businesses 
where the approval the bankruptcy court might not be upheld. Further, 
bankruptcy judges hesitated to enter orders or judgments in cases in 
which they arguably had authority and, instead, deferred entry of such 
order to district judges upon report and recommendation.69 In short, 
while the Emergency Rule sought to continue the work of the bank-
ruptcy courts with as little interruption as possible after Marathon, it 
was not a failsafe solution.

In some courts, the Emergency Rule faced arguments challeng-
ing the local rules as “innovations” creating new courts and thus an 
excessive exercise of the district court’s powers.70 Conversely, others 

	 68.	 See 28 U.S.C. § 604(a)(13) (limiting the Director of the Administrative 
Of�ce’s oversight of bankruptcy to “prepar[ing] statistical reports of business 
transacted by such courts”). But see id. § 604(a)(14), (e), (f) (allowed the Director to 
promulgate such rules “as may be necessary to carry out the Director’s functions,” 
including those approved by the Conference, and to perform “such other duties 
as may be assigned to him by the Supreme Court or the Judicial Conference”). 
	 69.	 See Bankruptcy Court Act of 1983: Hearings Before Subcommittee on 
Monopolies and Commercial Law of House Judiciary Committee Oil H.R. 3, 98th Cong., 
59 (1983) (statement of Edward C. Schmults, Dep. Att’y. Gen.).
	 70.	 See Braniff Airways Inc. v. Civil Aeronautics Board (In re Braniff 
Airways Inc.), 27 B.R. 231, 236 (N.D. Tex. 1983). 
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claimed that the adoption of such a rule by district courts meant that 
jurisdictional grants remained viable, despite the plurality’s hold-
ing that the “single statutory grant of jurisdiction” in bankruptcy was 
non-severable. But many (if not most) parties, seeking judicial ef�-
ciency and swift resolution of their disputes, decided not to challenge 
the Emergency Rule or its genesis.71

The �rst court to uphold the validity of the Emergency Rule 
was the Eastern District of Michigan, whose holding was twofold.72 
First,� the manifest intention of Congress in creating the transition 
period and retaining Title 11 jurisdiction in district courts, coupled 
with the continued enforcement of 28 U.S.C. §�1334, proved that there 
existed no “jurisdictional lapse” in a post-Marathon world.73 Second, 
the court remarked that Marathon deemed the Article I judge jurisdic-
tional grant non-severable, but district judges retained their author-
ity, including the ability to delegate some of that power to bankruptcy 
judges. The court also looked to 11 U.S.C. §�105(a) as a basis for grant-
ing “courts of bankruptcy power” and the ability to “issue any order, 
process, or judgment that is necessary or appropriate to carry out the 
provisions of [title 11].”74,75

The Sixth Circuit was the �rst circuit court to address the legal 
questions raised by the critics in White Motor Corp. v. Citibank.76 Relying 
on the Judicial Conference’s statutory authority under 28 U.S.C. §�331, 
the court referred to the Emergency Rule as a “suggestion, in the form 
of a model rule of procedure.”77 The court then described the authority 
of promulgating the Emergency Rule through each of the eleven Cir-
cuit’s Judicial Councils, each of which directed their respective district 

	 71.	 See Countryman, supra note 61, at 23 (noting that these parties 
“relied instead on the ancient doctrine that federal courts, while courts of lim-
ited jurisdiction, have jurisdiction to decide whether they have subject matter 
jurisdiction,” which meant that “absent a direct attack, those judgments are 
res judicata on the jurisdictional issue and not subject to collateral attack”). 
	 72.	 Northland Point Partners v. Stouffer Corp. (In re Northland Point 
Partners), 26 B.R. 860 (E.D. Mich. 1983). 
	 73.	 26 B.R. at 861. But see Braniff Airways Inc. v. Civil Aeronautics Board (In re 
Braniff Airways Inc.), 27 B.R. 231, 236 (N.D. Tex. 1983) (“Congress clearly intended 
for both the old and new versions of 28 U.S.C. § 1334 to exist simultaneously.”). 
	 74.	 In re Northland Point Partners, 26 B.R. at 861. 
	 75.	 An interesting aside, the District Judge deciding the case served as 
the Chairman of the Judicial Conference’s Bankruptcy Committee at the time 
of the order. Countryman, supra note 61, at 25.
	 76.	 704 F.2d 254 (6th Cir. 1983). 
	 77.	 704 F.2d at 262. 



155

courts to adopt the model rule pursuant to 28 U.S.C..78 Because the 
Judicial Councils had previously worked to avoid stopgaps and other 
“void[s] in institutional arrangements on which society has come to 
depend,” the purpose of §�332 was achieved by the Emergency Rule.79 
The Sixth Circuit then went even further, stating that, even without 
the Emergency Rule, under 11 U.S.C. § 105(a) the district courts had 
an “independent statutory authority to adopt such procedural rules in 
bankruptcy matters,” and were required to do so in a time of confusion 
and disarray, such as that left in the wake of Marathon.80 

Other courts found otherwise. In In re Color Craft Press Ltd, the 
United States Bankruptcy Court for the District of Utah attempted 
to determine whether the District Court of Utah had the authority 
to adopt the local rule (which mirrored the Emergency Rule in large 
part).81 The bankruptcy court found that the district court lacked juris-
diction to adopt the Emergency Rule for two reasons. First, it held, 
based on language in the plurality, concurrence, and Justice White’s 
dissent, that Marathon struck all of §�241(a) of the 1978 Act, not just 
the portion that related to §�1471(c).82 Without §�1471(c), the “statute 
[became] dysfunctional” because it left remaining subsections in 
“limbo,” and because the solution could not come from district courts, 
they were left “with a jurisdiction which is incomplete, rudderless, and 
in substantial measure, powerless.”83 Even assuming in the alterna-
tive that § 241(a) was severable, the bankruptcy court held that based 
on the legislative history and meaning of § 1471, the Emergency Rule 
broadened the jurisdiction of district courts to an untenable level after 
Marathon.84 The District Court of Utah reversed, determining that the 
jurisdictional grant between the district courts and bankruptcy courts 

	 78.	 “Each judicial council shall make all necessary orders for the effec-
tive and expeditious administration of the business of the courts within its 
circuit. The district judges shall promptly carry into effect all orders of the 
judicial council.” 28 U.S.C. §�332. 
	 79.	 704 F.2d at 262. 
	 80.	 Id. 
	 81.	 In re Color Craft Press, Ltd., 27 B.R. 392, 395 (Bankr. D. Utah),�vacated, 
27 B.R. 962 (D. Utah 1983).
	 82.	 Color Craft, 27 B.R. at 396–97. 
	 83.	 Color Craft, 27 B.R. at 398 (“It seems improbable that the Supreme 
Court would expect district courts to handle bankruptcy cases and proceed-
ings, many of which are complex and demanding, with such in�rm and uncer-
tain jurisdictional tools.”). 
	 84.	 Color Craft, 27 B.R. at 399–405. 
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was not intertwined but was a two-step grant of power.85 The district 
court then concluded that the bankruptcy court took Marathon too 
broadly, emphasizing that the Marathon opinion never “suggest[ed] 
that an Article III court could not exercise Article III power.”86 Despite 
the district court’s reversal, the Bankruptcy Court for the District of 
Utah was not the only bankruptcy court to �nd that the Emergency 
Rule was unenforceable because it misrepresented the jurisdictional 
conclusions of Marathon and served as an unconstitutional exercise of 
judicial rulemaking authority.87

Some courts, such as the United States Bankruptcy Court for 
the District of Maryland, agreed with the general principle that the 
Emergency Rule was not the perfect solution to Marathon, but held it 
to be a valid law because of the risk of “judicial anarchy” if each bank-
ruptcy court were to invalidate a rule unanimously adopted by its judi-
cial circuit.88 Others emphasized that “safeguards” were implemented 
in the Emergency Rules to respond to the concerns of the Marathon 
plurality.89

Even with growing bankruptcy court decisions invalidating the 
local rule adoptions of the Emergency Rule, in addition to the Sixth 
Circuit, each circuit court presented with the issue upheld the Emer-
gency Rule.90 Several opinions merely disposed of the argument that 

	 85.	 In re Color Craft Press Ltd., 27 B.R. 962, 963 (D. Utah 1983). 
	 86.	 27 B.R. at 964. 
	 87.	 See, e.g., In re Matlock Trailer Corp., 27 B.R. 318 (M.D. Tenn. 1983); 
Warren v. Miami Valley Production Credit Asso., 27 B.R. 935 (Bankr. S.D. Ohio 
1983); In re Sentinel Energy Control Systems, Inc., 27 B.R. 795 (Bankr. D. Mass. 
1983); In re Jorges Carpet Mills, Inc., 27 B.R. 333 (Bankr. E.D. Tenn. 1983), 
vacated, 28 B.R. 616 (Bankr. E.D. Tenn. 1983). 
	 88.	 Stillman v. Gleicher (In re Stillman), 26 B.R. 834, 837 (Bankr. D. Md. 
1983) (“Disobedience of the rule would be a dereliction of duty.”). 
	 89.	 In re Davis, 730 F.2d 176, 182–83 (5th Cir. 1984). 
	 90.	 See, e.g., In re Pine Assocs., Inc., 733 F.2d 208 (2d Cir. 1984); In re Davis, 
730 F.2d 176 (5th Cir. 1984); Lindquist v. Metropolitan Bank Bloomington, 730 
F.2d 1204 (8th Cir. 1984); Oklahoma Health Serv. Fed. Credit Union, v. Webb, 
726 F.2d 624 (10th Cir. 1984); In re Kaiser, 722 F.2d 1574 (2d Cir 1983):Coastal 
Steel Corp. v. Tilghman Wheelabrator, Ltd., 709 F.2d 190 (3d Cir. 1983), cert. 
denied,104 S. Ct. 349 (1983); White Motor Corp. v. Citibank, N.A., 704 F.2d 254 
(6th Cir. 1983); In re Hansen, 702 F.2d 728 (8th Cir. 1983), cert. denied, 463 U.S. 
1208 (1983); In re Braniff Airways, Inc., 27 B.R. 231 (N.D. Tex.), aff’d 700 F.2d 214 
(5th Cir. 1983), cert. denied, 103 S. Ct. 2122 (1983); In re Northland Point Part-
ners, 26 B.R. 860, 1019 (E.D. Mich.), aff’d by unreported order (6th Cir.), cert. denied, 
104 S. Ct. 151 (1983). But see Rhodes v. Stewart, 705 F.2d 159 (6th Cir. 1983), 
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Marathon invalidated all of §�241(a), and further stated that the juris-
dictional grant of 28 U.S.C. §�1334 was effective and suf�cient during 
the interim period without providing further justi�cation or analysis. 91 
Despite the constitutional concerns and accusations that the Emer-
gency Rule misstated the Marathon opinion, the Supreme Court denied 
certiorari on more than one instance.92 

Others within the bankruptcy system did voice concerns regard-
ing the validity of the Emergency Rule. At a congressional hearing 
discussing a proposed bill to resolve the issues created by Marathon, 
a spokesman for the Department of Justice expressed that while the 
Department would not challenge the validity of the Emergency Rule 
“as a litigant,” there was cause for concern over whether the Emergency 
Rule was “consistent with the requirements of the [Marathon] deci-
sion.”93 Due to the interim nature of the Emergency Rule, the ongoing 
challenges to its validity, and growing concerns with its impact on the 
day-to-day of bankruptcy courts, Congress knew it had to take action. 

VII.	� Aftermath & the Bankruptcy Amendments and 
Federal Judgeship Act of 1984 

The upheaval in the courts and questions as to the validity of 
the Emergency Rule were not the only problems faced by Congress 
post-Marathon. Following the standard rule-making procedures, the 
Supreme Court submitted proposed new bankruptcy rules crafted 
pre-Marathon (the “SCOTUS Rules”) to Congress in April 1983, which 
took effect on August 1, 1983 after Congress failed to take any action.94 

cert. denied, 104 S. Ct. 427 (1983) (asserting that the plurality opinion held that 
bankruptcy court jurisdiction was unconstitutional).
	 91.	 In re Hansen, 702 F.2d 728; In re Braniff Airways, 27 B.R. 231.
	 92.	 In re Hansen, 702 F.2d 728 (upholding the emergency rule); In re 
Braniff Airways, 700 F.2d 214; Coastal Steel, 709 F.2d 190. The Supreme Court 
also denied petitions seeking writs of prohibition and mandamus challenging 
the Emergency Rule. See, e.g., In re International Harvester Co, 460 U.S. 1103 
(1983); In re Doan, 460 U.S. 1074 (1983); In re Keene Corp, 459 U.S. 1228 (1983). 
	 93.	 Bankruptcy Court Act of 1983: Hearings Before Subcommittee on Monopolies 
and Commercial Law of House Judiciary Committee Oil H.R. 3, 98th Cong., 62 (1983) 
(statement of Edward C. Schmults, Dep. Att’y. Gen. and Jonathon C. Rose, 
Ass’t Atty Gen., Of�ce of Legal Policy) (commenting that the Department of 
Justice could not recommend “any Article I solution that is either workable as 
a practical matter or suf�ciently free of Constitutional doubt”). 
	 94.	 Countryman, supra note 61, at 27; see also 103 S. Ct. [No. 14] (May 15, 
1982).
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Not only were the rules crafted prior to the Marathon, they were also 
crafted prior to the widespread adoption of the Emergency Rule. As a 
result, a number of the new SCOTUS Rules differed signi�cantly from 
the Emergency Rule, including the preservation of the “clearly erro-
neous” standard of review and a bankruptcy judge’s right to conduct 
jury trials.95 As a result of the confusion that ensued, and trying to 
avoid further con�icts, the Administrate Of�ce issued a memorandum 
detailing that “in instances of con�ict, the Emergency Rule should pre-
vail over the Supreme Court’s new rules.”96 However, the memorandum 
had no legal effect and, while perhaps persuasive on courts, was not 
uniformly �led and, as a result, did not solve all points of contention. 

During the period between the passage of the SCOTUS Rules and the 
1984 amendments to the Bankruptcy Code, several bankruptcy judges 
held that the SCOTUS Rules controlled and, thus, they were allowed 
to conduct jury trials.97 Further, the Third Circuit in In re Morrissey, 
emphasized that the standard of review in the SCOTUS Rules replaced 
the standard of the Emergency Rules because 28 U.S.C. §�2075 had 
“vest[ed] the exclusive power for promulgating rules of bankruptcy in 
the Supreme Court and Congress�.�.�.�and not in United States district 
courts,” so “any local rule governing procedure as distinguished from 
jurisdiction, in bankruptcy must yield to the Bankruptcy Rules duly pro-
mulgated under the Supreme Court’s statutory authority.”98 In addi-
tion to the SCOTUS Rules versus Emergency Rules debate, another 
issue arose in 1984 when the Supreme Court decided NLRB v. Bildisco & 
Bildisco, which dealt with the bankruptcy court’s authority over collec-
tive bargaining agreements.99 In the fallout from Marathon, something 
was rotten in the state of bankruptcy courts.100

Despite the turmoil and need for a legislative solution, Congress 
remained at an impasse as to how, if at all, to respond to Marathon. Just 
as it did before the passage of the 1978 Code, the House of Representa-
tives again considered a bill to make bankruptcy judges Article III judges. 

	 95.	 Countryman, supra note 61, at 27.
	 96.	 Id. at 28.
	 97.	 See, e.g., In re Paula Saker & Co., 37 B.R. 802 (Bankr. S.D.N.Y. 1984); 
In re Martin Baker Well Drilling, Inc., 36 B.R. 154 (Bankr. D. Me. 1984); In re O.P.M. 
Leasing Servs. Inc., 35 B.R. 854 (Bankr. S.D.N.Y. 1983). But see In re Proehl,  
26 B.R. 86 (W.D. Va. 1984) (reversing the bankruptcy court’s ruling that it could 
conduct a jury trial). 
	 98.	 717 F.3d 100, 104–05 (3d Cir. 1983) (emphasis in original) (opinion 
written by the chairman of the Advisory Committee). 
	 99.	 465 U.S. 513 (1984). 
	 100.	 See WILLIAM SHAKEsPEARE, HAMLET act 1, sc. 4, l. 100.
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At a hearing on the bill, a spokesman for the Department of Justice out-
lined three possible solutions to the Marathon opinion: (1) return to the 
referee system of the 1898 Act; (2) create “Article I bankruptcy courts 
with limited original jurisdiction but with powers to act as adjuncts of 
the district court in other matters;” or (3) make all bankruptcy judges 
Article III judges.101 The spokesperson opined that “if it was thought to 
be important to retain all of the procedural reforms of the 1978 Act, 
the easiest and safest course was to grant Article III status to the bank-
ruptcy judges.”102 The Judicial Conference still vehemently opposed 
any proposals that gave bankruptcy judges Article III status, going so 
far as to have one proposal that eliminated bankruptcy judges com-
pletely and add additional district judges (somewhat inconsistent with 
its earlier position against “dilution” of district judge authority).103 

While the conversations and disagreements took place in the 
House and in the Senate, both the end of the 1978 Act’s transi-
tion period and expiration of the Emergency Rule were looming.104 
Congress had to pass a series of extensions of the 1978 Act, which 
stipulated that “bankruptcy judges were to continue to function as 
courts of bankruptcy pending the appointment of new judges.”105 
Ultimately, after a series of disagreements and amendments, a bill 
removing the Article III status for bankruptcy judges passed the 
House and addressed both concerns over labor contracts (the Bildisco 
problem) and the jurisdiction of bankruptcy courts and judges (the 
Marathon problem).106 The bill then passed the Senate and was sent 

	 101.	 Bankruptcy Court Act of 1982: Hearings Before Subcommittee on Monopolies 
and Commercial Law of House Judiciary Committee on H.R. 6109, 97th Cong., 10 
(1982) (statement of Jonathan C. Rose, Ass’t. Atty Gen., Of�ce of Legal Policy).�
	 102.	 Id. (quotation modi�ed). 
	 103.	 Countryman, supra note 61, at 29 (explaining that the Judicial Con-
ference submitted a proposal to Congress after expressing concerns with 
the proposed bill at its September 1982 meeting). One such proposal of the 
Judicial Conference eliminated bankruptcy judges completely and replaced 
them with a “bankruptcy administrator” for each district, who would han-
dle “administrative matters,” leaving contested matters to district judges, of 
which 115 would be added. Id. at 30. 
	 104.	 The Emergency Rule was also set to expire on March 31, 1984, 
requiring a supplemental solution. 
	 105.	 See Bankruptcy Act, Extension, Pub. L. No. 98-325, 98 Stat. 268 
(1984); Bankruptcy Act, Extension, Pub. L. No. 98-299, 98 Stat. 214 (1984); 
Bankruptcy Act, Extension, Pub. L. No. 98-271, 98 Stat. 163 (1984); Bankruptcy 
Act, Extension, Pub. L. No. 98-249, 98 Stat. 116 (1984).
	 106.	 H.R. 5174, 98th Cong.; 130 CONG. REc. H1727 (daily ed. Mar. 19, 1984).
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President Reagan as the Bankruptcy Amendments and Federal Judge-
ship Act of 1984 (the “1984 Act”).107 When signing the bill, President 
Reagan voiced his objection to the “provisions in the bills seeking to 
continue in of�ce all existing bankruptcy judges” because he found 
it to be “inconsistent with the appointments clause of the Consti-
tution.” 108 He noted that the Administrative Of�ce had assured him 
that “bankruptcy cases may be handled in the courts without reliance 
on [the] invalid provisions.”109 

The 1984 Act resolved the Marathon problem by restructuring 
bankruptcy jurisdiction consistent with the second recommendation 
of the Department of Justice—it made bankruptcy courts “units” of the 
district court and allowed for district judges to refer any or all cases 
under the Bankruptcy Code to the bankruptcy courts.110 The 1984 Act 
also adopted parts of the Emergency Rule found in both 28 U.S.C. 
§§�157 and 158. Sections 157(b) and (c) adopted the Emergency Rule’s 
description of categories of cases heard by bankruptcy courts as “arising 
under,” “arising in,” and “related to.”111 The Emergency Rule’s author-
ity for bankruptcy judges to issue �nal orders in core matters and in 
non-core matters upon consent were also key components to the 1984 
Act.112 The 1984 Act af�rmatively de�ned what matters are core pro-
ceedings, and the genesis of the list contained therein was found in 
a list of matters in the Emergency Rule where it de�ned matters that  

	 107.	 130 CONG. REc. S8900, H7500 (daily ed. June 29, 1984).
	 108.	 President’s Statement Regarding H.R. 5174, 20 WEEKLY COMP. PREs. 
Doc. 1010, 1011 (July 10,1984).�
	 109.	 Id. (encouraging Congress to immediately “repeal the unconstitu-
tional provisions in order to eliminate any confusion that might remain with 
respect to the operation of the bankruptcy system”). 
	 110.	 28 U.S.C. § 157(a).
	 111.	 28 U.S.C. § 157(b), (c). The Emergency Rule referred to bankruptcy 
judges “All cases under Title 11 and all civil proceedings arising under 
Title 11 or arising in or related to cases under Title 11�.�.�. .” Section 158(b) 
establishes that “Bankruptcy judges may hear and determine all cases under 
title 11 and all core proceedings arising under title 11, or arising in a case 
under title 11�.�.�. .” while § 158(c) provides that a bankruptcy judge “may hear 
a proceeding that is not a core proceeding but that is otherwise related to a 
case under title 11.”
	 112.	 28 U.S.C. § 157(b)(1) (the bankruptcy court “may enter appropriate 
orders and judgments” in core proceedings); 28 U.S.C. § 158(c)(2) (providing 
that with consent of the parties, the bankruptcy court may hear and determine 
and enter appropriate orders and judgments in related to proceedings).
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were not “related to proceedings.”113 Appellate authority for bank-
ruptcy cases was also established by the 1984 Act as codi�ed in 
28 U.S.C. §�158, based signi�cantly on the section of the Emergency 
Rule establishing procedures for district court review of bankruptcy 
court orders.114

The 1984 Act caused the local orders issued under the Emergency 
Rule to be obsolete but necessitated the subsequent adoption of local 
“rules of reference” to refer bankruptcy cases to the bankruptcy court 
(similar to that portion of the Emergency Rule). While the 1984 Act 
addressed the constitutional issues decided in Marathon, its language 
opened the door to future jurisdictional challenges and has resulted 
in a number of further Supreme Court decisions further de�ning the 
jurisdiction of bankruptcy courts. 

Conclusion

While the Emergency Rule began as, and was always intended to 
be, an interim, emergency remedy for the perfect storm faced by the 
courts post-Marathon and pre-congressional action, its impact reaches 
far beyond its purpose. The legacy of the Emergency Rule remains 
omnipresent today, as its language formed parts of the foundation of 
the 1984 Act and cemented in bankruptcy practice and hundreds of 
opinions the terms “core,” “non-core,” “related to,” “arising under,” and 
“arising in” jurisdiction. Notwithstanding whether the same result may 
have been reached otherwise, the incredible analysis and creativity of 
the Ninth Circuit’s task force, combined with the foresight and leader-
ship of the Circuit’s Chief Judge, left an indelible impact on bankruptcy 
practice and jurisdiction.

It is yet to be seen how much the emergency authorization for the 
use of video and telephone conferencing by the courts after the CARES 
Act will have similar lengthy impacts. There is already one example: 
in September 2023, after the expiration of the emergency authoriza-
tion, the JCUS approved a change to its broadcast policy that allowed 
the continued use of audio teleconferencing for public access to most 
non-evidentiary civil matters, including bankruptcy matters, and con-
tinues to evaluate further ways to expand remote public access to civil 
and bankruptcy proceedings.

	 113.	 Compare, Emergency Rule § (d)(3)(A) reprinted in 1 Collier on 
Bankruptcy ¶ 3.10[2][b] n.15 (16th ed), with, 28 U.S.C. § 157(b)(2).
	 114.	 Compare Emergency Rule § (e) reprinted in 1 Collier on Bankruptcy 
¶ 3.10[2][b] n.15 (16th ed), with, 28 U.S.C. § 158.




