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I. Introduction
Bankruptcy Appellate Panels (“BAPs”)! are a unique appellate struc-

ture within the federal judiciary.? Initially authorized by the Bankruptcy
Reform Act of 1978, BAPs serve as specialized-intermediate-appellate
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1. The terms “Bankruptcy Appellate Panel,” “Appellate Panel,” “Panel,”
and “BAP” are used interchangeably throughout and generally refer to the
same concept.

2. 28US.C. & 158(b).

3. An Act to establish a uniform Law on the Subject of Bankruptcies,
Pub. L. No. 95-598, 92 Stat 2549 (1978) (codified as amended at 11 U.S.C.
88 101-1532).
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bodies composed of three bankruptcy judges who review appeals from
bankruptcy courts, subject to all parties’ consent.* While Bankruptcy
Appellate Panels are present in five circuits today, this was not an inev-
itable outcome. Bankruptcy Appellate Panels were characterized as a
“revolutionary proposal,” in 1975 and enjoyed little support through-
out the legislative process—only included in the Bankruptcy Reform
Act of 1978 (“1978 Act”) as an afterthought. Following passage of the
1978 Act, only the extraordinary efforts of the attorneys and judges of
the Ninth Circuit—in particular, Chief Judge Browning—ensured the
BAPs were not a minor footnote in bankruptcy history.”

In 1976, as Judge Browning began his tenure as Chief Judge of
the Ninth Circuit, the court of appeals was “seriously understaffed.”®
Appellate filings had steadily increased without any corresponding
increase in new judges. In 1958, total court of appeals filings resulted
in 55 filings per judgeship.” By 1968, it was 93 filings per judgeship.®
And, in 1978, it was 195 filings per judgeship.? In 1979, the Ninth Circuit
Court of Appeals faced a backlog of 3,500 cases, and was hearing argu-
ments in nonpriority civil appeals docketed in 1977.'° For the period
from 1968 through 1977, bankruptcy filings averaged 204,000 per year.'!
These filings contributed to the backlog because prior to 1979, rulings of

4. 28 US.C.§ 158(Db).

5. Judge James R. Browning, from Belt, Montana sat on the Ninth
Circuit Court of Appeals from 1961 until his passing in 2012. He served as
Chief Judge of the circuit and a member of the Judicial Conference from
1976 to 1988. Longtime Judge James R. Browning Dies, UnNitep Stares COURTS
(May9, 2012), https://www.uscourts.gov/data-news/judiciary-news/2012/05/08/
longtime-judge-james-r-browning-dies.

6. James R. Browning, Chief Judge James R. Browning Comments on What's
New in the Ninth Circuit, 5 Mont. Law. 4, 4 (Sep.1979).

7. ReporT 1O THE FED. C1S. STUDY COMM. OF THE SUBCOMM. ON THE ROLE OF THE
Fep. Cts. AND THEIR RELATION TO THE StATES, pt. III, 31 (Mar. 12, 1990). This document
was created as a report to the study committee for the Subcommittee on the
role of the Federal Courts and their Relation to the States. The Study Com-
mittee was composed of Judge Richard A. Posner, Congressman Robert W.
Kastenmeier, Chief Justice Keith A. Callow, and President Rex. E. Lee.

8. ld.

9. ld.

10. Hon. James R. Browning, Chief Judge James R. Browning Comments on
What's New in the Ninth Circuit, 5 Mont. Law. 4, 4 (Sep. 1979).

11.  Caseloads: Bankruptcy Cases, 1899-2017, FeperaL JupiciaL CENTER, https:/
www.fjc.gov/history/work-courts/caseloads-bankruptcy-cases-1899-2017 (last
accessed Jan. 26, 2026).
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bankruptcy judges were appealed to the district court, and then to the
court of appeals.!? For Judge Browning, Bankruptcy Appellate Panels
had the potential to “eventually save the overburdened courts of
appeal from having much at all to do with this kind of litigation.”'?

Judge Browning devoted himself to finding ways to reduce the
backlog and improve the administration of the Courts.!* However,
his interest and participation in the adoption and implementation of
BAPs in all districts in the Ninth Circuit has received less focus than
his other achievements. Appellate Panels represented a cost-effective-
appellate-case-management solution. Assigning bankruptcy appeals
to panels of bankruptcy judges would likely reduce the number of
bankruptcy appeals considered by the district and courts of appeal.
For a court of appeals suffering from a backlog of 3,500 cases, it was a
welcome solution.

Despite the need for innovative solutions like this throughout the
federal judiciary, with the exception of Judge Browning, few others were
interested in BAPs. This article traces Appellate Panel history from its
early consideration by Congress and the Ninth Circuit Judicial Council
through passage of the 1978 Act, Marathon, and the Federal Judgeship
Act of 1984." Throughout this period, Judge Browning’'s commitment
to the Appellate Panels never wavered. In 1994 Congress declared that
circuit judicial councils “shall” establish BAPs, subject to two limited
exceptions.'® As a result, BAPs are a feature of bankruptcy appellate
practice in five circuits today.

II. The Origins of a Revolutionary Proposal,
the “Appellate Panel”

It is often difficult to pinpoint with precision where and when an
idea originated, particularly when it is buried in legislative propos-
als and counterproposals considered over the course of an eight-year

12. Louis W. Levit, The New Bankr. Rules, 57 Marauerte L. Rev. 1, 20-21
(1973).

13.  Letter from Chief Judge James R. Browning to Hon. William E. Foley
and Hon. A. Leo Levin (Apr. 7, 1981) (on file with author).

14. Hon. James R. Browning, Innovations of the Ninth Circuit, 34 U.C. Davis L.
Rev. 357, 357 (Winter 2000); Hon. Sidney R. Thomas, Judge James R. Browning:
His Legacy for Montana and the Future of the Federal Judiciary, 76 Monr. L. Rev. 207
(Summer 2015).

15.  N. Pipeline Constr. Co. v. Marathon Pipe Line Co. 458 U.S. 50 (1982).

16. 28 US.C. 38 158(b).
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legislative process.!” From 1970 to 1978, Congress grappled with how
best to fundamentally rewrite existing bankruptcy law and restructure
the bankruptcy courts. This legislative process was significantly influ-
enced by the Congressional Commission established in 1970 “to study
the bankruptcy laws of the United States”!® (the “Commission”) and the
National Conference of Bankruptcy Judges (“NCBJ”), the proponents
of two competing bills that ultimately resulted in the “composite bill”
that was the 1978 Act."”

The Commission was necessary because bankruptcy filings had
increased from 10,000 to over 254,000 over the prior thirty years, and
legislative reform was needed to keep pace with changes in consumer
and commercial credit.2 The Commission produced a draft bill that
proposed fundamental changes to existing bankruptcy law and the
structure of bankruptcy courts (the “Commission Bill”).2! The NCB]J
disagreed with significant portions of the Commission Bill and intro-
duced their own bill (the “Judges’ Bill").22 Consideration of the compet-
ing bills resulted in 35 days of hearings, over 100 witnesses, and over
2,700 pages of testimony before the House of Representatives.??

17. Hon. Geraldine Mund, Appointed or Anointed: Judges, Congress, and the
Passage of the Bankruptcy Act of 1978 - Part One: Qutside Looking In, 81 Am. BANKR.
LJ. 1 (Winter 2007); Hon. Geraldine Mund, Appointed or Anointed: Judges, Congress,
and the Passage of the Bankruptcy Act of 1978 - Part Two: The Third Branch Reacts,
81 Am. Bankr. L.J. 165 (Spring 2007); Hon. Geraldine Mund, Appointed or Anointed:
Judges, Congress, and the Passage of the Bankruptcy Act of 1978 - Part Three: On the Hill,
81 Am. Bankr. L.J. 341 (Summer 2007); Hon. Geraldine Mund, Appointed or
Anointed: Judges, Congress, and the Passage of the Bankruptcy Act of 1978 - Part Four:
The Separate Clerk's Office, 81 Am. Bankr. L.J. 515 (Fall 2007); Hon. Geraldine
Mund, Appointed or Anointed: Judges, Congress, and The Passage of the Bankruptcy Act
of 1978, Part Five: Inside the White House, 82 Am. Bankr. L.J. 175 (Winter 2008).

18. Joint Res. to create a comm’n to study the bankr. laws of the United
States, Pub. L. No. 91-354, 84 Stat. 468 (1970).

19. See Hon. Joe Lee, A Critical Comparison of the Comm’n Bill and the Judges'
Bill for the Amendment of the Bankruptcy Act, 49 Am. Bankr. L.J. 1 (Winter 1975);
Conrad K. Cyr, Structuring a New Bankruptcy Court: A Comparative Analysis, 52 Am.
Bankr. L.J. 141 (Spring 1978).

20. H.R. Rep. 95-595, pt. I, at 21 (1977).

21, 1d., pt. 1.

22. Id., pt. I, at 2. In the Senate, S. 235 was the Judges’ Bill and S. 236
was the Commission Bill. In the House of Representatives, H.R. 31 was the
Commission Bill and H.R. 32 was the Judges’ Bill. Following the introduction
of H.R. 31 and 32, the House introduced H.R. 6, which was later amended and
reintroduced as H.R. 8200. The Senate’s counterpart to H.R. 8200 was S. 2266.

23. Id, pt.1, at2.

112



Western Legal History, Vol. 36, Nos. 1&2

A significant point of divergence developed late in the legislative
process over whether the new bankruptcy courts would be Article |
or Article Il courts.?* This divergence has been attributed to exist-
ing Article 1II judges fearing that if bankruptcy judges were Article 111
judges, it “would have the untoward effect of diluting the prestige of
the existing district court judges.”? Once this issue emerged, it cast
a long shadow over other features of the competing bills because
its resolution impacted other facets of the legislation, including the
appellate process. As the end of the legislative process approached,
S. 2266 provided that bankruptcy courts would remain “adjuncts of
the district courts,” while H.R. 8200 created a separate bankruptcy
court under Article I1I of the constitution.? Both bills proposed differ-
ent appellate alternatives as well because an appeal from an adjunct
of the district court was fundamentally different than an appeal from
an independent court established under Article .

Appellate Panels received little attention or support through-
out this process. In the House’s final report, only three pages
were directed to appellate issues, and Appellate Panels received
merely cursory attention and a brief mention.?” The National Bank-
ruptcy Conference (“NBC”) voted against it.22 NCBJ] considered
it, but never strongly lobbied for its inclusion in any bill. Harold
Marsh, Chair of the Commission, characterized Appellate Panels as

24. A separate bankruptcy court independent of the district court was
“universally supported,” by all those that appeared before the House and
Senate. The singular source of opposition was the Judicial Conference. Id.,
pt. [, at 18.

25. Lawrence P. King, The Unmaking of a Bankruptcy Court: Aftermath of
Northern Pipeline v. Marathon, 40 Wash. and Lee L. Rev. 99, 101 (1983).

26. S.Rep. No.95-1106, pt. I, at 4 (1978).

27. H.R. Rep. 95-595, pt. 1, at 40-43.

28. According to its website:

The National Bankruptcy Conference (NBC) was formed from a nucleus of
the nation’s leading bankruptcy scholars and practitioners, who gathered
informally in the 1930’s at the request of Congress to assist in the drafting
of major Depression-era bankruptcy law amendments, ultimately result-
ing in the Chandler Act of 1938. The NBC was formalized in the 1940’s and
has been a resource to Congress on every significant piece of bankruptcy
legislation since that time. Members of the NBC formed the core of the
Commission on the Bankruptcy Laws of the United States, which in 1973
proposed the overhaul of our bankruptcy laws that led to enactment of
the Bankruptcy Code in 1978.

Nar'L Bankr. Conr., History, http:/nbconf.org/history/ (last visited Jan. 16, 2026).
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“gimmicks.”?? Aside from one witness, a Los Angeles attorney who
testified before Congress, appellate panels drew virtually no serious
attention.

Francis F. Quittner had been a bankruptcy attorney in Los Angeles
for nearly 50 years.?® He had participated in the drafting of the Bank-
ruptcy Act of 1938, joined the NBC in 1952, was appointed to the
Bankruptcy Committee of the Ninth Circuit Judicial Conference in
1954, and was its chair from 1954 to 1964.3' He touted that he was
responsible for approximately 17 Amendments to the Bankruptcy Act
of 1938. Until 1973, he was a partner at Quittner, Stutman, Treister &
Glatt.?2 Quittner proved to be the Appellate Panels’ biggest advocate
during the legislative process.

A. The Commission’s and Judges’ Bills’ Appellate Alternatives

Under the Commission Bill, appeal of a bankruptcy judge’s deci-
sion, order, or judgment would continue to lie with the district court.*
Opponents of this proposal generally argued that such an approach
would undermine the independence of the new bankruptcy courts, pro-
vide for one trial court to review another trial court,** and compound
the burdens of the district courts.?® Additionally, in some instances,
the district courts had no interest in serving in an appellate capacity.?

The Judges’ Bill directed appeal of a bankruptcy judge’s decision
or order to the courts of appeal 7 Its proponents argued that in keeping

29.  Bankr. Act Revision: Hearing on H.R. 31 and H.R. 32 Before the H. Subcomm.
on Civil and Const. Rights of the Comm. on the Judiciary, 94th Cong. 575 (1975)
[hereinafter Hearing on H.R. 31 and H.R. 32].

30. Bankr. Reform Act of 1978: Hearing on S. 2266 and H.R. 8200 Before the
S. Subcomm. on Improvement in Jud. Machinery of the Comm. on the Judiciary, 95th
Cong. 525-26 (1977) (statement of Francis F. Quittner) [hereinafter Hearing on
S. 2266 and H.R. 8200].

31. Id. at 525.

32. Id. at 530.

33. Hearing on HR. 31 and H.R. 32, supra note 29, at 518 (statement of
Robert B. Morton, U.S. Bankr. Judge, D. Kan.).

34. The Bankr. Reform Act: Hearing on' S. 235 and S. 236 Before the S. Subcomm.
on Improvements in the Jud. of the Comm. on the Judiciary, 94th Cong. 55-56 (1975)
[hereinafter Hearing on S. 235 and S. 236].

35. Hearing on S. 2266 and H.R. 8200, supra note 30, at 461.

36. ld.

37. Hearing on HR. 31 and H.R. 32, supra note 29, at 518 (statement of
Robert B. Morton, U.S. Bankr. Judge, D. Kan.).

114



Western Legal History, Vol. 36, Nos. 1&2

with the existing structure of the federal courts, appeals from an inde-
pendent trial court should proceed directly to the courts of appeal.>® If
the new bankruptcy court was going to be an Article I1I court, the court
of appeals was the logical court to hear bankruptcy appeals.?* Oppo-
nents of the Judges’ Bill argued the courts of appeals’ workload would
increase 4.6% at a time when those courts were already overburdened
and understaffed.*

Finally, the costs and convenience of the parties weighed against
direct appeal to the courts of appeal.*' The cost of appealing to the
court of appeals would exceed the cost of appealing to a district court.*2
District courts were typically adjacent to or near bankruptcy courts and
critics argued that causing appellants to travel to the court of appeals
in a distant location could not be justified.** As different proponents
and opponents testified regarding the competing proposals, occa-
sional references to an intermediate appellate alternative were made,
but were never the focus.

38. Hon. Conrad J. Cyr, Setting the Record Straight for a Comprehensive Revision
of the Bankruptcy Act of 1898, 49 Am. Bankr. L.J. 99, 125 (Spring 1975) (“We are
convinced that no useful purpose would be served by having appeals from the
decisions of a trial court specializing in bankruptcy jurisdiction proceed to a
co-equal trial court of general jurisdiction. Not only is the district court not
designed to function as an appellate tribunal, it will no longer be sufficiently
involved in bankruptcy proceedings to warrant its establishment as a higher
or appellate court of bankruptcy”).

39. H.R.Rep. 95-595, pt. |, at 42 (“Moreover, an appeal to a district court
would add nothing, because it is unlikely that the decision of a district court,
at the bottom of the tier of federal courts and with limited geographical juris-
diction, will be any more authoritative or of greater precedential value than a
decision of a constitutional bankruptcy court”).

40. Hearing on HR. 31 and HR. 32, supra note 29, at 518 (statement
of Robert B. Morton, U.S. Bankr. Judge, D. Kan.). Testimony regarding the
increase in work for either the courts of Appeal or District Courts was mixed.

41. Transcript of the Thursday Session of the 1975 Conf. of the Ninth Jud.
Cir.,, remarks of Judge Cowans, at 236 (July 24, 1975) |hereinafter Transcript of
Thursday Session| (on file with author).

42. Hearing on H.R. 31 and H.R. 32, supra note 29, at 12 (statement of
Berkely Wright, Chief, Bankr. Division, Admin. Office of U.S. Cts.) (“The cost of
taking the appeal to the appellate court would necessarily be much greater
(i.e., the cost of sending an attorney to a distant city to argue the case), which
would have the practical effect of denying appeal in a substantial number of
cases where the amount of money involved is not large”).

43. 1d.
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In support of the Judges’ Bill, many bankruptcy judges testified
before Congress and addressed almost every facet of their bill and the
Commission Bill, but little attention was given to an intermediate appel-
late alternative. On those occasions when a judge did make reference to
an intermediate appellate option, it was in passing.* Further, the judges
assumed that any intermediate appellate option would involve a court
comprised of three bankruptcy judges, which under their bill would be
Article IIl judges.*® The Judges’ testimony characterized an intermediate
appellate court as “not . . . objectionable,”® and “worthy of consider-
ation,”” but otherwise expressed no enthusiasm for the alternative.

While the Judges acknowledged the idea was worthy of consider-
ation, the NBC membership unanimously voted against it. According
to NBC Vice Chairman, George Treister, NBC rejected the intermediate
Appellate Panel concept as an alternative to direct appeal to the court
of appeals and reaffirmed its support for the Judges' Bill as drafted
at their annual spring meeting.*® He testified later before the House
Subcommittee, “I personally voted to have an intermediate appellate
step, but the NBC was otherwise unanimous that the appeal should go
directly to the court of appeals.”*

B. A Third Alternative, the “Appellate Tribunal”

Unlike the judges or NBC, Francis F. Quittner advocated for an
appellate tribunal. Quittner described the disputes over the appellate
options as, “one of the major controversies existing between views of
the Subcommittees on the Judiciary of both the House and Senate.”°

44. Hearing on S. 235 and S. 236, supra note 34, at 55, 116. Judge Cyr volun-
teered, “the initial position taken by the legislative committee of our conference
was there be an intermediate court of appeals, comprised of sitting bankruptcy
judges designated by the circuit councils on a revolving panel basis.” Id. at 55.

45 See Hon. Conrad K. Cyr, supra note 19, at 141. This proposal assumed
the bankruptcy judges would be Article 11 judges, and importantly he referred
to it as an intermediate court, not a panel.

46. Hearing on' S. 235 and S. 236, supra note 34, at 56.

47. Judge Robert Morton also acknowledged the Appellate Panel con-
cept alternative in his testimony. Hearing on H.R. 31 and H.R. 32, supra note 29,
at 518 (statement of Robert B. Morton, U.S. Bankr. Judge, D. Kan.).

48. Id. at 592 (Testimony of George M. Treister, Vice Chairman, the Nat'l
Bankr. Conf.).

49. 1d.

50. Hearing on S. 2266 and H.R. 8200, supra note 30, at 528 (supplemen-
tary statement of Francis F. Quittner).

116



Western Legal History, Vol. 36, Nos. 1&2

As the legislative process was playing out in Washington D.C. in
1975, the Bankruptcy Committee®' of the Ninth Circuit Judicial Con-
ference (the “Bankruptcy Committee”) was preparing for its Circuit
Conference in San Francisco. The Bankruptcy Committee planned to
introduce three resolutions for consideration by the Judges of the
Ninth Circuit Judicial Conference. It reasoned that as the circuit with
the most bankruptcy filings, any resolution it passed directed at a sig-
nificant bankruptcy issue being considered by Congress should be
entitled to some weight.”2 One of these resolutions involved endorsing
an “appellate tribunal” as an intermediate appellate alternative to the
district court or court of appeals.”

After being apprised of the arguments for and against the resolu-
tions,** Judge Pierson M. Hall, a senior district court judge, character-
ized all three resolutions as “exceedingly revolutionary.”® After some
discussion, the Judges of the Ninth Circuit Judicial Conference voted in

51. Members of the Bankruptcy Committee in 1975 included, District
Judge Robert Peckham, Bankruptcy Judges Merlin S. Young and Hugh
Caldwell, and attorneys, Francis F. Quittner, Hubert F. Laugharn, Daniel R.
Cowans, Martin Gendel, Sharp Whitmore, Payton Smith, and Harold A. Block.
University of California’s Boalt School of Law Professor William T. Laube, Jr.
was also a member. See Transcript of the Thursday Session, supra note 41.

52. Transcript of the Thursday Session, supra note 41, at 224 (remarks of
Chair Harold A. Block). For fiscal year 1975 there were approximately 28,000
bankruptcy filings in the Ninth Circuit. The Sixth Circuit had the second
highest number of filings with approximately 20,000.

53. Id. at 234.

54. 1d. at 236. The arguments for the intermediate Appellate Panels
included, relatively quick, inexpensive, tribunal’s familiarity with special-
ized subject matter, and more uniformity in case law. Arguments opposing
the intermediate Appellate Panels included, bankruptcy judges are likely to
“rubber stamp” decisions by their colleagues, direct appeal to the court of
appeals would be simpler, and it is a novel proposition with no precedent.

55. ld. at 243 (remarks of Judge Pierson M. Hall). First appointed
to the bench in 1942, Judge Hall's views were anchored in his experience.
As Martin Gendel explained to those assembled in the Venetian Room,
“the two new bills, both of which are intended to give a new bankruptcy
structure to our legal community, may not be recognized by some of the
old timers, who are still dealing with the 1898 Act, who are still thinking
of Referees in Bankruptcy as high-class commissioners.” Id. at 239. Gendel
further noted, “I w(e]ll remember the days in the Central District when he
[Hall] kind of ran the Bankruptcy Court, and the appointment of the referees.”
Id. at 239. For Judge Hall, the changes being proposed were simply too radical
to permit informed discussion and consideration.
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favor of adopting the resolution endorsing an intermediate appellate
tribunal composed of three-judge panels of federal judges, including
bankruptcy judges, selected by the Chief Judge of the Court of Appeal
of the Circuit.*® Notwithstanding its revolutionary character, the reso-
lution was adopted.

Following the Ninth Circuit’s conference, Quittner made the
Ninth Circuit’s resolution the centerpiece of a prepared statement and
testimony he provided to Congress in 1977.°7 Quittner unequivocally
endorsed the intermediate appellate tribunal as the best solution. He
amplified his arguments that bankruptcy appeals would further bur-
den the district and courts of appeal.>® Bankruptcy appeals would face
delay under this approach.”® More so than any other witnhess, Quittner
made the appellate tribunal and the Ninth Circuit’s endorsement of
the concept, the singular focus of his statement and testimony before
Congress.

56. ld. at 247.

57. He had submitted a prepared statement initially in 1976 but did not
have the opportunity to testify until 1977 at which time he submitted an addi-
tional prepared statement. Hearing on S. 2266 and H.R. 8200, supra note 30,
at 528 (supplementary statement of Francis F. Quittner, Esq.). In his state-
ment, he elaborates on the proposal that NBC rejected in April 1975. The Bankr.
Reform Act Revision of the Salary Fixing Procedure for Bankr. Judges Adjustment of Debts
of Political Subdivisions and Public Agencies and Instrumentalities: Hearing on S.235,
S.236, S.582, and on S.2597 Before S. Subcomm. on Improvement in Jud. Machinery of
the Comm. on the Judiciary, 94th Cong. 1-2 (1977) |hereinafter Hearing on S. 235,
S.236,S.582, and on S. 2597]. It involved an Appellate Department of the new
Bankruptcy Courts, consisting of one or more three member panels of Judges
designated by the Chief Judge of the Circuit. Id. The Ninth Circuit resolution
similarly relies on three judges to act in an appellate capacity. Given Treister
and Quittners’ long association, it is not surprising the proposal Treister sup-
ported but (NBC rejected), and Quittner’s resolution are similar.

58. Hearing on' S. 2266 and H.R. 8200, supra note 30, at 527 (statement of
Francis F. Quittner).

59. Id. at 528 (Supplementary Statement of Francis F Quittner). He
emphasized that over the course of his 25 years as a member of the Ninth
Circuit Jud. Circuit Conference Committee, he had come to learn that Dis-
trict Courts viewed review of bankruptcy court’s orders and judgments with
disfavor. Hearing on S. 235, S. 236, S. 582, and on S. 2597, supra note 57, at 2. He
further opined, “Judges of the Court of Appeals are appalled at the idea that
they would sit in judgment and hear almost every appeal from bankruptcy
courts without an intermediate court eliminating the most substantial major-
ity of complaints by litigants.” Id. at 3.
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C. Congress Provided Three Appellate Alternatives in the
Final Bill

Despite Quittner’s efforts, Congress showed little interest in an
intermediate appellate tribunal or panel. Despite this lack of interest
in October 1978, a series of amendments were introduced by unani-
mous consent and considered en bloc.%° Under the final Congressional
compromise, the new bankruptcy courts were “adjuncts of the district
courts,” not Article 11l courts.?! This conclusion influenced the appellate
alternatives because the bankruptcy court was not an “independent”
Article Il court. To the extent any portion of the Commission or Judges’
bills was dependent on an independent Article Il bankruptcy court,
those sections had to be revisited in the compromise.

As an “adjunct of the district court,” the amendments provided that
a bankruptcy appeal will be taken to the district court.®? It was subject
to two exceptions. First, the circuit council for the circuit in which the
bankruptcy court is located could order appeals to be taken to a panel
of three bankruptcy judges, rather than the district courts.®®> Second,
parties could stipulate to appeal directly to the court of appeals.®*

Years later, in a hearing to further consider the “new Bankruptcy
Code,"® a prepared statement by Richard Levin explained how Con-
gress addressed the competing appellate alternatives. “The sections
governing appeals from the decisions of the bankruptcy court were
hastily thrown together as a last minute compromise in the clos-
ing days of the 95th Congress.”® It went on to explain the appellate
sections are not entirely consistent and do not provide a coherent
appellate structure.”o” In essence, Congress devoted little attention to

60. 124 Cona. Rec. 33989-90 (1978).

61. Id. at 33990.

62. 1d. at 34010.

63. Id. at 34010.

64. 1d.

65. Bankr. Reform Act of 1978: Hearings before the S. Subcomm. on Cts. of the
Comm. on the Judiciary, 97th Cong. 2-3 (1981).

66. Id. at 312 (Statement of Richard Levin). Levin was a familiar face to
many Congressmen because he served during the 94th and 95th Congresses
as counsel to the Subcommittee on Civil and Constitutional Rights, House
Judiciary Committee, and was responsible for the researching, drafting, and
other staff tasks relating to Public Law 95-598, the Bankruptcy Reform Act
of 1978. He was an attorney at Stutman, Treister & Glatt at the time of his
testimony.

67. 1d.
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thinking through either the substantive or practical issues that would
flow from this appellate scheme.

One month after the amendments were introduced, on November 6,
1978, President Jimmy Carter signed the 1978 Act.® The new law had
an effective date of October 1, 1979.¢° In a legislative process that
spanned eight years and resulted in a composite bill, it is difficult
to attribute credit for a particular provision in the final legislation to
any single individual. NCBJ] considered a three-judge intermediate
appellate court, but not seriously. Treister and likely others at NBC
also entertained the concept, but Treister was the only one to vote for
it, so it was not pursued. Conversely, the Ninth Circuit’'s resolution,
combined with Quittner's advocacy ensured a novel idea that was dis-
missed as gimmick and characterized as “revolutionary,” found its way
into the 1978 Act.

IIl. Judge Browning’s Experiment

With the passage of time and the existence of BAPs in five cir-
cuits today, it is easy to forget that following passage of the 1978 Act,
Judge Browning’s interest in a BAP made him an anomaly amongst
his peers. With the exception of a brief test in the First Circuit, no
one in the judiciary wanted to experiment with an intermediate Appel-
late Panel where trial court judges served as appellate judges.” Not
afraid to swim against the current if it proved beneficial to overall court
administration, Judge Browning wasted no time appointing a panel to
implement the experiment.”!

Judge Browning appointed a Committee on Bankruptcy Panels
(“Panels Committee”) just three months after President Carter signed
the bill.”? Each member of the Panels Committee received a letter
from Judge Browning that outlined his own thoughts regarding

68. Bankruptcy Reform Act of 1978, Pub. L. No. 95-598, 92 Stat 2549
(codified as amended at 11 U.S.C. §§101-1532).

69. ld.

70. Report To THE FED. Crs. Stupy Comm., supra note 7, at pt. IlI, 356-59.

71. Judge Browning and others explicitly referred to these efforts as an
experiment. See PRELIMINARY REPORT OF BANKR. APPEALS SuBcomMm. (Mar. 17, 1979)
(on file with author); Letter from Judge James R. Browning to Judge William E.
Foley and Judge A. Leo Levin (Apr. 7, 1981) (on file with author).

72. Letter from Richard Wieking to Judge Ferguson on the Comm. on
Bankr. App. Panels (Mar. 7, 1980) (on file with author). Judge Browning tasked
Circuit Judge Shirley Hufstedler with chairing the Panels Committee. Chief
District Judge Robert Peckham, Bankruptcy Judge Lloyd George, and attorney
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planning for the Panels.” Judge Browning likely could not have selected
a more industrious group. Importantly, the Panels Committee was not
directed to study whether or not to implement Appellate Panels, like
in some circuits.” Instead, the Panels Committee was charged with
implementing the Panels as soon as possible.”

From March 1979, through August of that year, the Panels Com-
mittee worked tirelessly considering the range of issues necessary
to implement the experiment. The experiment was “more than just
individuals who are assigned to cases.”” The Panels Committee con-
sidered costs, space, personnel, the scope of the experiment, how
judges would be selected, and funding.” The Panel Committee utilized
the circuit’'s resources, including its personnel.”® Along with assist-
ing the Panel Committee, these personnel regularly provided Judge
Browning updates on the Panel Committee’s progress.”™

Judge Browning met with the Panel Committee just five months
after its initial meeting and announced that he had selected the first
five judges for service on the Panels.® He specifically designated

Treister rounded out the group. Preliminary Report of Bankr. Appeals Sub-
comm. (Mar. 17, 1979) (on file with author).

73. ld. Unfortunately, this letter may have been lost to history. Although
it is referred to in a later memorandum as included with the memorandum,
only the memorandum was recovered. Letter from Richard Wieking to Judge
Ferguson, supra note 72.

74. Interview by Judge Newsome with Judge Hughes, at 116 (Jan. 20,
1996) (on file with author).

75. 1d.

76. ld.at111.

77. Memorandum from Judge Hufstedler to Judge Browning on Bankr.
Appeals Project (Aug. 22, 1979) (on file with author).

78. Memorandum from Richard Wieking to Judge Browning on Bankr.
App. Panels (May 2, 1979) (on file with author). Early on Judge Browning
directed Richard Wieking and Richard Deane to call Judge Hufstedler and
offer their assistance. At the time Wieking was Assistant Circuit Executive for
Human Resources at the Office of the Circuit Executive for the Ninth Circuit
and Deane was Clerk of Court for the Ninth Circuit Court of Appeals.

79. 1d.

80. Minutes of the Meeting of the Comm. on Bankr. App. Panels (Aug. 27,
1979) (“Bankr. Comm. Minutes”) (on file with author). The judges selected
included: Robert Hughes, N.D. Cal.; William Lasarow, C.D. Cal.; Herbert Katz,
S.D. Cal.; Lloyd George, D. Nev.; and Edward Davis, D. Ariz. In part the judges
were selected, “to preserve an appropriate geographical breadth of the panel
members, both multi-district and multi-state.” Judge Hughes was chosen as
the Administrative Judge based on seniority. Letter from Judge Hufstedler to
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Judge Hughes as the “administrative judge,” but the precise scope of
this role was not well defined.®' Along with this announcement, the
Panels Committee and Judge Browning agreed the experiment should
be limited to Arizona and Central California.3? Limiting the experi-
ment to two districts would make it more manageable in the early
phase. At this stage of the planning process, the Panels Committee
was cognizant that, if at year end, the experiment “has got too many
difficulties in it,” efforts would not continue.??

Another immediate issue was the need for new rules of appel-
late procedure for the experimental Panel. New interim appellate
rules being considered nationally did not contemplate an experi-
mental Panel ? The Panel Committee was fortunate because Treister
had served on the Advisory Committee on Bankruptcy Rules, which
had completed new Bankruptcy Rules of Procedure in 1973.8° He was
familiar with the interim appellate rules and agreed to tailor existing
rules to meet the needs of the Panels .8

Early on, the Panels Committee and Judge Browning indi-
cated the Appellate Panel’s Clerk’s office should be identified as an
adjunct of the court of appeals, not the district court.?” This recog-
nition demanded the new bankruptcy Appellate Panel’s clerk’s office
maintain a separate identity from the trial court and its clerk’s office,

Associates on Report of Bankr. Appeals Subcomm. (Aug. 29, 1979) (on file
with author).

81. Id. Judge Hughes later speculated that Judge Browning's use of
“administrative judge” rather than chief judge reflected Judge Browning's own
effort to soft pedal the experiment at this stage because it was not popular in
the judiciary. He further described the role of Administrative Judge as:

Basically, I was responsible to make sure that the whole apparatus func-
tioned, but somebody had to push things along, to call meetings, and set
up an agenda, and chart the progress that needed to be made. Basically,

that was my role in the early days, and then later on it was my job to hound
the judges just as it was my job to hound the trustees to get their work in.

Interview with Judge Hughes, supra note 74, at 117-18.

82. 1d. The Central District of California and Arizona were chosen
because of their “geographical closeness,” and each had a high volume of
filings. Memorandum from Judge Hufstedler to Judge Browning on Bankr.
Appeals Project, at 2 (August 22, 1979) (on file with author).

83. Bankr. Comm. Minutes, supra note 80, at 3.

84. Id
85. Id.
86. Id.

87. Letter from Judge Shirley M. Hufstedler to Judge Robert F. Peckham
on Bankr. Appeals Project (Aug. 29, 1979) (on file with author).
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despite both being located in Los Angeles.® Finally, despite the sig-
nificant work to be completed in the next 90 days, Judge Browning and
the Panels Committee agreed that “the experiment will go forward as
rapidly as possible, and it is the hope that by December 1, 1979, we
shall have a functioning appellate project in two selected districts.”??

On September 14, 1979, the Ninth Circuit Judicial Council
passed a resolution authorizing Bankruptcy Appellate Panels in two
districts, Arizona and Central California, for one year. Over the next
ten weeks, the Panels Committee and the five new judges worked
feverishly to ensure the December 1, 1979, goal was realized. A draft of
the proposed Appellate Panel rules was completed.®® Approximately
500-600 square feet in the Los Angeles Federal Building was identified
for a clerk’s office.?! General orders outlining internal operating proce-
dures and interim rules of appellate procedure regarding the Appellate
Panels were completed.”

As December 1, 1979, approached, the substantive work required
to set up an intermediate Appellate Panel experiment had been com-
pleted. Twenty-four hours before the Appellate Panel went into effect
in Arizona and the Central District of California, a mix of Panel judges,
circuit personnel, and others met again.”®> While details related to
personnel, funding, and equipment would require ongoing attention,
Judge Hughes reported that Judge Browning was pleased operations
would begin on December 1, 1979.94

IV. Testing the Experiment, 1980-1982

If the Appellate Panels were an experiment, Judge Browning's
overarching hypothesis was that Appellate Panels would reduce bank-
ruptcy appellate work for the district and court of appeals. The Appel-
late Panels were also expected to render decisions more quickly than
a district court.?” Initially, the experiment was approved for one year.

88. 1d.

89. Id.

90. Minutes of the Meeting of Ninth Cir. Bankr. App. Panel Judges
(Oct. 31, 1979) (on file with author).

91. Id. A clerk for the new appellate court was hired, David McNary.

92. Id.

93. Minutes of the Meeting of Ninth Cir. Bankr. App. Panel Judges
(Nov. 30, 1979) (on file with author).

94. 1d.

95.  Markup Session, Before the H.R. 8200 H. Comm. on the Jud., 95th Cong.
(July 14, 1977). The district court’s indifference to bankruptcy appeals was well
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However, to test the hypothesis, the sample size had to be larger. At
the end of both 1980 and 1981, the Appellate Panel experiment was
renewed for another year.%

From the start, there were signs that the new Panel judges were
having difficulty adjusting to their role as “appellate judges.” In an
early decision involving the first appeal filed with the Appellate Panel,
the BAP acknowledged it erred. The decision explains:

Having reexamined the record and reviewed applicable law,
we conclude that by granting the second stay the panel
departed from fundamental principles of appellate review
and unnecessarily assumed responsibilities that ordinarily
are reserved to the trial court.”

For a new experiment, this initial effort was not the result anyone had
wanted. Having to acknowledge a panel of judges charged with acting
as appellate judges had acted as trial judges was likely uncomfortable
for the Panel %

The Panel’s later decision on the merits did not fare much better.
It issued a split decision. The dissent begins, “[m]y principal quarrel
with the majority opinion concerns what I perceive to be its futility . . . . In
failing to decide the dischargeability question, it has decided nothing.”1%
While split panels are bound to occur, the opening remarks in the dis-
sent declared the effort a failure, a “futility.” Collectively, both decisions

documented for Congress. In a “Markup Session” considering a draft of H.R.
8200, Congressman Cohen expressed a reluctance to characterize bankruptcy
cases (and therefore appeals) as suffering from “benign neglect,” and sug-
gested, “Would it not be more appropriate to suggest in our report that rather
due to the complexity of the bankruptcy issues, the fact that the courts have
been inundated with very complex antitrust litigation, very complex criminal
cases now flooding the federal court of system that this really accounts for the
inability the courts to handle the type of cases in bankruptcy . .. .” Id. at 34-35.

96. Memorandum from Judge Ferguson to Chief Judge Browning on
Bankr. App. Panels (Sep. 30, 1981) with Resol. to Continue and Expand the
Bankr. Appeals Panels (Oct. 17, 1980) (on file with author).

97. Inre Wymer, 5 B.R. 802, 803 (B.A.P. 9th Cir. 1980).

98. The difficult start was likely compounded by Judge George’s concur-
rence to this decision which began, “I cannot bring myself to join in the rea-
soning of the instant order. I feel that it adopts an unwarranted, unjust, and
dangerously inflexible procedural approach not intended by any of the federal
rules cited by the majority.” Id. at 808 (George, J., concurring).

99.  Wymer v. Wymer, 16 B.R. 497 (B.A.P. 9th Cir. 1980).

100. Id. at 507 (Hughes, J., dissenting).
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reflect three judges taking on a completely new role, “appellate judge,”
and the challenges that accompanied it.

Many vyears later, Judge Hughes acknowledged the difficulty
of being a trial judge one day and an appellate judge the next. He
explained, “we had to remind ourselves every once in a while when
we were getting into problems in deciding cases that we weren't trial
judges in that sense . . . . there wasn't one of the original five that didn’t
fall into the trap trying to second guess the trial judge.”'*! Each of the
original five, “eventually realized that we got to take a different attitude
altogether, and it's not one that is very natural for a trial judge.”1%2

As the five judges embraced this new role, Treister proved to be
invaluable. According to Hughes, “[h]e knew procedure . . . . He knew
content . . . . He knew substance. . . . He knew just everything.”!® He
encouraged the judges to write out their decisions because, “some-
times these solutions that you think you have[,] don't write . . . . they
just don't write.”! Treister would continue to advise the judges, for-
mally as a Panel Committee member, and informally for years to come.

Statistics through September 1981 provided a larger sample and
underscored Judge Browning's confidence in the experiment. The
Appellate Panels were effectively reducing the number of appeals the
court of appeals received from bankruptcy courts. For the 18-month
period, July 1, 1980, through September 30, 1981, there were
252 appeals to Ninth Circuit district courts in non-Panel districts.!%
Of the 252-district court appellate decisions, 83 were appealed to
the Ninth Circuit Court of Appeals, approximately 33%.1% In stark
contrast, in the Panel districts, 215 appeals were filed and only
9 Appellate Panel decisions were appealed to the Ninth Circuit Court
of Appeals, approximately 4%. According to the statistics the exper-
iment was a success .197 With statistics like this, the Judicial Council
readily adopted a resolution extending the life of the Panels through
November 30, 1982.108

101. Interview with Judge Hughes, supra note 74, at 113-14.

102. Id. at 112.

103. Id. at I11.

104. Id. at 112.

105. Letter from Judge James R. Browning to Judge Herbert Katz on Bankr.
Appeals (Dec. 21, 1981) (on file with author); Letter from Judge Herbert Katz
to Judge James R. Browning (Dec. 17, 1981) (on file with author).

106. Letter from Judge Katz to Judge Browning, supra note 105.

107. 1Id.

108. Resol. to Continue and Expand the Bankr. Appeals Panels, supra
note 96.
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While the statistics showed the Panels had effectively reduced
the number of bankruptcy appeals reaching the court of appeals, there
were other “major problems” confronting the BAP, that risked under-
mining the experiment.'% In a memorandum Judge Browning received
in early 1982, the problems included delay in decision making, a decline
in the quality of the work, and frayed interpersonal relationships.!?
Internal protocols needed improvement.''! In essence, five trial judges
accustomed to working independently were now tasked with acting
collectively in an appellate capacity as a “panel,” with no clear chief
and an “administrative judge” whose powers were not well-defined.!?

Judge Browning considered a series of recommendations and
approved each one.!!* The Judicial Council would consider a new order
that clarified the role of the “presiding” judge on the Panels.!'* The
Circuit Clerk of Court and Staff Attorneys’ Office would lend greater
support to the fledgling Appellate Panels, assess present procedures,
and assist with developing good internal protocols for the Panel Clerk’'s
office and judges.!"” Additional staff and technology were important to
meeting the increasing demands of the work and, subject to funding,
would be pursued.!'® Finally, a retreat at which other appellate judges
would talk with the Panel judges would be organized.!'”

Recognizing that statistics alone did not tell the whole story, a
survey for evaluating the Panels was developed.!'® Working with the
Panel Committee and Appellate Panel Judges, the Circuit Executive’s
office authored and circulated a survey to members of the bar, bank-
ruptcy judges, district court judges, and court of appeals judges.!'? The
results were unanimous, the Panels should continue and should be

109. Judge Hughes outlined these problems for Circuit Executive William E.
Davis on March 22, 1982, and prepared a memorandum for Judge Browning,
followed by his observations and recommendations. Memorandum from
William E. Davis to Judge Browning (Mar. 31, 1982) (on file with author).

110. Id.

111 1d.
112. 1d.
113. 1d.
114. 1d.
115. 1d.
116. 1d.
117. 1d.

118. Memorandum from William E. Davis to Jud. Couns. (Apr. 16, 1982)
(on file with author).

119. Memorandum from William E. Davis to Jud. Council on Evaluation of
Bankr. App. Panels — Summary of Results (July 20, 1982) (on file with author).
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expanded.'? However, the survey results also highlighted where addi-
tional improvement was needed.

Attorneys recommended more judges be recruited for the
Appellate Panels, decisions be issued more quickly, and better training
of the Panel judges in appellate procedure and the scope of appellate
review.!2! District court judge responses reflected the view that “BAP
judges have more familiarity with bankruptcy law and are therefore the
most efficient means of handling bankruptcy appeals.”'?? Additionally,
themes in the court of appeals judge responses included the need for
quicker decisions, closer adherence to circuit precedent, and “several
judges noted the Ninth Circuit, not the BAP was responsible for estab-
lishing uniform bankruptcy law.”!?3

As 1982 ended, the consensus throughout the Ninth Circuit was
that the Appellate Panels had “save[d] the overburdened courts of
appeal from having much at all to do with this kind of litigation.”!?
At the end of 1982, the Judicial Council of the Ninth Circuit expanded
the Bankruptcy Appellate Panels to all districts within the circuit for
an indefinite period of time.!? Two new judges were appointed to
the Panel.'? Panels were now a permanent feature of the bankruptcy
appellate process in the Ninth Circuit. However, their permanence and

120. Id. at 6. Approximately 100 attorneys completed the survey. Id. at 2.
Half of the responding attorneys spent more than 50% of their time practicing
bankruptcy law. Id. 88% voted in favor continuing the Panels and 85% voted
for expanding the BAP to other districts. Id. at 4. Bankruptcy judges returned
38 of 48 circulated surveys. Id. Seventy nine percent and 84% were in favor of
continuing and expanding the Panels, respectively. Id. at 6. Forty four out of
100 district court judges responded. Id. Seventeen circuit judges completed
the survey. Id. at 7. Thirteen did not. Id. The reported survey results do not
have the same specificity for district and circuit judge results. Instead, the
report simply indicates the judges in both groups recommend continuation
and expansion. Id. at 7-8.

121. Id. at 4.
122. Id. at 7.
123. Id. at 8.

124. Letter from Judge James R. Browning to Judges William E. Foley and
A. Leo Levin, at 1 (Apr. 7, 1981) (on file with the author).

125.  Order adopting the Charter of Bankr. App. Panels for the Ninth Cir.
(Nov. 30, 1982) (on file with the author).

126. The new judges appointed to the BAP in December 1982 were
Seymour J. Abrahams and Calvin K. Ashland. Prior to their appointment,
Judges Davis and Lasarow had left the BAP, and were replaced by Sidney C.
Volinn and Peter M. Elliott. Rob Leung. Ninth Circuit Bankruptcy Appellate
Panel Listing Table (on file with the author).
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endurance remained subject to a new legislative effort that commenced
in July 1982, following the U.S. Supreme Court’s decision in N. Pipeline
Constr. Co. v. Marathon Pipe Line Co., 458 U.S. 50 (1982) (“Marathon”).

V. Marathon Threatens the Ninth Circuit's New Intermediate
Appellate Panel, 1983-1984

The U.S. Supreme Court’s decision in Marathon threatened the
Ninth Circuit's implementation of Appellate Panels. In its simplest
sense, the Supreme Court held that the broad jurisdiction granted to
bankruptcy courts under the 1978 Act violated Article 111 of the consti-
tution.!?” If the jurisdiction enjoyed by bankruptcy courts violated the
Constitution, the authority of a bankruptcy judge to act in an appellate
capacity on a panel was also in jeopardy. Recognizing the dramatic
impact its ruling would have, the Supreme Court stayed its decision to
afford Congress time to act.'®

When Congress was slow to act, the Judicial Conference directed
the Administrative Office to provide each circuit with a proposed
rule that would, “permit the bankruptcy system to continue without
disruption in reliance on jurisdictional grants remaining in the law,”
subject to Marathon's limitations.'?® The Judicial Council of the Ninth
Circuit seized upon this life-line, and tailored it to fit the Appellate
Panels. It entered an order directing the appellate panels to hear all
appeals in which the order or judgment to be reviewed was entered
before entry of a final judgment in Marathon."*® This preserved the
Appellate Panels, but it was not a permanent solution to the problems
posed by Marathon.

In response to Marathon, Congress revisited the 1978 Act from July
1982 through July 1984, and proponents and opponents of the Com-
mission and Judges’ Bills had an opportunity to recast anew the same
arguments that animated the prior legislative debates that produced
the 1978 Act. By necessity, Congress was obliged to consider again
whether bankruptcy courts should be Article I or Article Il courts and
the limits of bankruptcy court jurisdiction. Like the prior legislative
effort, Appellate Panels were not the principal concern of legislators,

127. For a thorough discussion of Marathon, see King, supra note 25.

128. Vern Countryman, Scrambling to Define Bankr. Juris.: The Chief Justice, the
Judicial Conf., and the Legis. Process, 22 Harv. J. on Leais. 1, 18 (Winter 1985).

129. Id. at 19 (quoting Jup. Conr. oF THE U.S., REPORT OF PROCEEDINGS 91
(Sept. 1982)).

130.  Order Establishing Appellate Review Procedures in Bankruptcy Cases, JubiCIAL
CounciL of THE Ninth CIr. (Dec. 28, 1982) (on file with author).
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so retaining Appellate Panels afforded little attention in the legislative
process, with some notable exceptions.

The Ninth Circuit’'s completion of its survey assessing the Panels
in late June 1982 was fortuitous because it permitted witnesses from the
Ninth Circuit to emphasize the survey’s results, even though Congress
was less concerned with Appellate Panels and more concerned with
finding a solution to Marathon. In essence, the survey reflected a broad
referendum from the Ninth Circuit in favor of Appellate Panels.!®!' In
Judge George’s testimony, he highlighted the survey results.!? Judge
George also emphasized the Panels were of “great importance” to
Judge Browning, and attributed other statements to Judge Browning,
such as, “it would be a grave mistake to overlook the potential of the
Appellate Panels in the handling of bankruptcy appeals.”'** Not only
did Judge George testify as a Ninth Circuit Appellate Panel judge, he
was also acting as Judge Browning’'s emissary.

Later in this same round of hearings, the NBC, which “unani-
mously voted against Panels”!** in 1975, now expressed its support
for the Panels with a slight variation, “NBC recommends that the
panel system be continued in effect under a reconstituted Article I
bankruptcy system.”!*> Treister testified on behalf of NBC and spe-
cifically referenced the Ninth Circuit’'s experience with the Panels.!3¢
Levin also testified and submitted a prepared statement.!*” His state-
ments not only endorsed the Panel concept, but favored its expansion
nationwide and the elimination of the parties’” ability to appeal to the
district court.'® Finally, he recommended that the “panel system be
modified to make it a true court.”!*?

These early efforts proved fruitful because Appellate Panels were
included in a bill introduced a month later in August.!* However, as the

131. See Memorandum from William E. Davis to Jud. Council, supra
note 119, at 8.

132, N. Pipeline Bankr. Decision: Hearings Before the S. Comm. on the Judiciary,
97th Cong. 9 (1982) |hereinafter N. Pipeline Hearings|.

133. Id. at 9-10.

134, Hearing on H.R. 31 and H.R. 32, supra note 29, at 592,

135.  Bankr. Ct. Act of 1982: Hearings on H.R. 6109 Before the H. Subcomm. on
Monopolies and Comm. Law of the Comm. of the Judiciary, 97th Cong. 67 (1982).

136. Id. at 67.

137. N. Pipeline Hearings, supra note 132, at 338 (statement of Richard Levin).

138. 1Id.

139. Id. at 339.

140. Memorandum from Judge Lloyd D. George to Judge James R.
Browning on an Excerpt of Cong. Rec. (Aug. 24, 1982) (on file with author)
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legislative process continued through 1983, the prospect of a bill that
retained the Appellate Panel option waxed and waned. Throughout this
period, Judge Browning and others kept a watchful eye on the process
and testified when afforded the opportunity. Additionally, they sought
to educate legislators. Judge Browning's files included correspondence
with legislators. In April 1983, a letter from Judge Browning to Senator
Howard Heflin was included in the Congressional Record.'#!

The April 1983 letter explained, “from 1979 to 1982, bankruptcy
appeals filed in the United States courts of appeal nationwide rose by
21 percent, while during the same period bankruptcy appeals in the
Ninth Circuit fell by 12 percent.”'*? Judge Browning was packing the
record with results from the Ninth Circuit’s experience. It included
the survey, which arguably reflected the subjective preferences of
judges and attorneys. It also included statistics demonstrating uti-
lization of bankruptcy judges in an appellate capacity reduced work
for district and court of appeals judges. It included the testimony of
witnesses, like Judge George, and others.

As the legislative process continued through 1983 and into 1984,
Ninth Circuit staff attorney Thomas Carlson'*®* was increasingly crucial
to Judge Browning's lobbying efforts. From June 1983 through pas-
sage of the final bill, Carlson authored a series of memorandums to
Browning that provided detailed updates on bills and his efforts. He
advised,

[T)he bill is better than the Senate version. It does however
eliminate the BAP's. Dave Beier, Kastenmeier's staff attorney
on this bill told me that this was done at the insistence of
someone on Trent Lott’s staff. Apparently Lott himself has

(containing an excerpt of the Congressional Record reflecting introduction of
the bills into the house).

141. Memorandum from Bob Lohn to Judge Browning on Floor Proceed-
ings on S. 1013 (May 6, 1983) (on file with author). Senator Strom Thurmond’s
introduction of an amendment that would maintain rather than eliminate a
circuit’s ability to in its discretion create Appellate Panels.

142. 1d.

143. From 1977-78 Carlson was Staff Attorney, then Assistant Director of
Staff Attorneys, Ninth Circuit, 1978-84. In 1985 Carlson was appointed serve
as Bankruptcy Judge Northern District of California. His publications include:
Are the Jurisdictional Provisions of the Bankruptcy Amendments of 1984 Constitutional?,
9 NorTon Bankr. L. Abviser 1 (Sept. 1984); Distinguishing Core from Noncore Pro-
ceedings, 1 NorToN BANKR. L. Apviser 2 (Jan. 1985); The Case for Bankruptcy Appellate
Panels, 1990 B.Y.U. L. Rev. 545 (1990).
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no strong opposition to the BAP’s . . . . Kastenmeier would
be willing to try to have the BAP’s put back in when the bill
comes to the floor, at which time the power of Lott’s staff
will be diminished.!*

In memorandum after memorandum from June 1983 to June 1984,
Carlson provided Judge Browning updates on the competing bills.
Along with providing updates to Judge Browning, Carlson began
drafting memorandums analyzing pending legislation. In some cases,
these memorandums were provided to third parties.!*> In one memo-
randum, Judge Browning shared with Congresswoman Sala Burton, %
Carlson described the competing options as appointment of bank-
ruptcy judges under Article Il of the Constitution or adoption of
legislation like the Emergency Rule that provides for “closer district
court control and review over bankruptcy judges’ actions.”'%” This
memorandum expressed support for the Kindness Kastenmeier bill,
even though the bill did not include Panels at that time.!*® Carlson and
Judge Browning were relying on the assurance they received in June
that the BAP would be “put back in when the bill reached the floor.”'4
Carlson and Judge Browning proved to be astute political actors.
Over the preceding months, Carlson and Judge Browning had estab-
lished lines of communication with a broad cross-section of individ-
uals involved in the legislative process affording them an opportunity
to lobby for the Appellate Panels not in one bill, but in as many as
possible.!®® In addition to maintaining contact with Congressman
Kastenmeier's office, Carlson also communicated with Congressman
Barney Frank.’”! Carlson advised Browning, as H.R. 3 does retain the
BAP, “I will let Barney Frank know that we will not need to have him

144. Memorandum from Tom Carlson to Judge Browning on Bankr. Legis.
(June 14, 1983) (on file with author).

145. Memorandum from Judge James R. Browning to Rep. Sala Burton
(Dec. 29, 1983) (on file with author).

146. 1d.

147. 1d. This alternative was sponsored by Congressmen Kindness and
Kastenmeier, H.R. 3257.

148. 1d.

149. Memorandum from Tom Carlson to Judge Browning, supra note 144.

150. Memorandum from Tom Carlson to Judge Browning on Bankr. Legis.,
Etc. (Jan. 26, 1984) (on file with author).

151. Memorandum from Tom Carlson to Judge Browning on Bankr. App.
Panels (Feb. 24, 1984) (on file with author).
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introduce an amendment.”’*> Through these efforts, the odds BAPs
were included in the new legislation increased.

Ultimately, on June 29, 1984, Congress passed H.R. 5174.15% The
Appellate Panel alternative remained an option under the new bill,
with one caveat. According to the new legislation,

The judicial council of a circuit may establish a bankruptcy
appellate panel, comprised of bankruptcy judges from dis-
tricts within the circuit, to hear and determine, upon the
consent of all the parties, appeals under subsection (a) of
this section.

28 U.S.C. § 158(b)(1). An appeal to a bankruptcy Appellate Panel was
conditioned on “consent of all the parties.” Almost exactly nine years
after the Ninth Circuit Judicial Council endorsed the use of Appellate
Panels, President Ronald Reagan signed the bill on July 10, 1984, which
once again codified the revolutionary proposal.'*

VI. Post-Marathon, defining Consent by rule and the Federal
Courts Study Committee’s interest in the Ninth Circuit
Appellate Panel

Congress’s inclusion of “consent of the parties,” required further
action by Judge Browning and Carlson in the years that followed,
when the Bankruptcy Rules Committee considered a rule that would
require parties to “opt in” as a condition of the appeal being heard by
the panel. Absent, “opt in” by both parties, the appeals would go the
district court. In the Ninth Circuit, an “opt-out” rule was in place.
Bankruptcy appeals went to the Appellate Panel, unless a party
opted out. If a party opted out, the appeal was heard by the district
court.

A hearing in 1986 proved once again that Carlson, Browning, and
others in the Ninth Circuit were committed to ensuring the success of
their Appellate Panels was not imperiled by an opt in rule. The outline
of testimony Carlson prepared for Browning emphasized the benefits
of Appellate Panels, and an “opt-in rule would frustrate the experiment

152. 1Id.

153. Bankruptcy Amendments and Federal Judgeship Act of 1984, Pub. L.
No. 98-353, 98 Stat. 333 (1984) (codified at 11 U.S.C. § 101 et seq.) |hereinafter
Bankruptcy Amendments and Federal Judgeship Act of 1984].

154. 1d.
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Congress intended.”'®> According to their statistics, an opt-in rule
would reduce the number of appeals heard by the Appellate Panel to
10%.%¢ They emphasized Congress empowered circuits to establish
BAPs, so the manner of consent should also be left to the circuit.!””
Finally, they noted affirmative action is necessary to preserve other
procedural rights, like a jury trial, so requiring affirmative action here
was not without precedent.!8

In May of 1986, Judge Browning was informed that any new
rule would allow the individual circuits to determine the method of
“consenting to an appeal before the BAP" In the intervening time
between May and September, the draft Committee Note to the new
rule included the following:

This rule requires that the parties file an express consent
to such an appeal with the clerk; however, the method of
consenting to an appeal may be the subject of a rule pro-
mulgated by a circuit council under Rule 8018.1¢0

In a self-deprecating letter to the Advisory Committee on Bankruptcy
Rules, its chair explained that he had received a call from Judge
Browning explaining the last sentence of the Committee Note would
invite confusion, and although “autocratic,” he and Judge Browning
had decided to revise it as follows, “absent strenuous, serious, deep-
seated conscientious objection”:

This rule requires that the parties fite—atrexpress consent
to such an appeal with—the—ctetk; however, the method of

155. Memorandum from Thomas E. Carlson to Chief Judge Browning on
Outline of Testimony on the BAP Opt-In Rule (Feb. 6, 1986) (on file with author).
Carlson was no longer a staff attorney. He was Judge Carlson, U.S. Bankruptcy
Court, Northern District of California. Along with outlining Judge Browning'’s
testimony, Carlson’s memorandum outlined his testimony and the testimony
of another witness. In addition, judges from all over the Ninth Circuit wrote
letters to the Bankruptcy Rules Committee expressing their view that an opt in
rule would not further the goals of the Appellate Panel experiment.

156. 1Id.

157. 1d.

158. Id.

159. Letter from Judge Loyd D. George to Chief Judge James R. Browning
(May 29, 1986) (on file with author).

160. Memorandum from Hon. Morey L. Sear, Chairman, to the Advisory
Comm. on Bankr. Rules (Sep. 11, 1986).
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consenting to an appeal may be the subject of a rule pro-
mulgated by a circuit council under Rule 8018.'¢!

Appellate Panels had been included in two rounds of legislation in
1978, and 1984. Now, in 1986, circuits could determine the manner of
consent required for Appellate Panel review. Judge Browning had pre-
vailed once again.

In the years that followed, statistics continued to justify BAPs in
the Ninth Circuit. In 1987 the BAP disposed of 902 appeals.!®? In 1988
it disposed of 664.19* By 1988, almost two-thirds of bankruptcy appeals
were decided by the BAP in the Ninth Circuit.!®* According to a Federal
Judicial Center Study, district court bankruptcy appellate decisions
were three times as likely to be appealed to the circuit court than BAP
decisions.'®> With consistent statistics like these, the Federal Courts
Study Committee recommended Congress amend 28 U.S.C. § 158 to
require each circuit to establish BAPs.!%

Congress adopted this recommendation in 1994 when it passed
the Bankruptcy Reform Act of 1994 (“1994 Reform Act”). Under the
1994 Reform Act, circuit judicial councils “shall” establish BAPs com-
posed of bankruptcy judges of the districts in the circuit who are
appointed by the judicial council, subject to two exceptions.'¢” First,
if there are insufficient judicial resources in the circuit compliance
with the mandate is excused.!%® Second, if establishing a bankruptcy
appellate would result in undue delay or increased cost to parties in
bankruptcy cases, compliance is not required.'®

In 1996, Appellate Panels were instituted in the First, Second,
Sixth, Eighth and Tenth circuits. Notably, six of the eleven circuits
operate without an Appellate Panel today. Despite the statistics and
Congress’s mandate, these circuit judicial councils remain uncon-
vinced that Appellate Panels have benefits that outweigh costs and
other considerations. This dichotomy between circuits with appel-
late panels and those without demonstrates the Appellate Panel

161. 1d.

162. REeport 10 THE FED. Cts. Stupy Comm., supra note 7, pt. I, 360.
163. 1d.

164. 1d. at 360-61.

165. 1d. at 361.

166. 1d. at 369.

167. 28 U.S.C. § 158(b)(1).

168. 28 U.S.C. $ 158(b)(1)(A).

169. 28 U.S.C. $ 158(b)(1)(B).
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experiment has produced a combination of critics'”™ and champi-
ons,'” suggesting the results remain inconclusive, and additional
experimentation is necessary.

VII. Conclusion

As Judge Browning's experiment continues to prove and disprove
hypotheses today, it is important to remember that the introduction
of this intermediate appellate option was neither inevitable nor a for-
gone conclusion when Congress began initiating bankruptcy reform in
1970. The precise origins of the Appellate Panel concept are difficult
to identify with certainty, but there is no doubt the Bankruptcy Com-
mittee of the Ninth Circuit Judicial Council’'s passage of its resolution
endorsing Appellate Panels signaled to Congress it was an important
appellate alternative favored by judges and attorneys in the Ninth
Circuit. Its inclusion in the 1978 Act was a small victory for Quittner,
the Bankruptcy Committee, and the Ninth Circuit.

From 1979-82, Judge Browning, the Panels Committee, the Panel
Judges, and Treister made the experiment’s success a priority and
demonstrated that Appellate Panels were an effective means of man-
aging bankruptcy appeals and reducing the burden on district courts
and courts of appeal. Post-Marathon, Judge Browning did not wait for
Congress to act. Instead, he actively educated and lobbied, for his
preferred outcome. His efforts proved successful when BAPs were

170. See, e.g., Paul M. Baisier & David G. Epstein, Resolving Still Unresolved
Issues of Bankruptcy Law: A Fence or an Ambulance, 69 Am. Bankr. L.J. 525 (Fall 1995).
Bank of Maui v. Estate Analysis Inc., 904 F2d 470 (9th Cir. 1990) (“BAP decisions
cannot bind the district courts themselves . . . [a]s article Il courts, the district
courts must always be free to decline to follow BAP decisions and to formu-
late their own rules within their jurisdiction”); and In re Silverman, 616 F.3d
1001, 1005 note 1 (9th Cir. 2010) (“A bankruptcy court is not bound by a dis-
trict court’s decision from another district . . . . Court of Appeals treats the
Bankruptcy Appellate Panel’'s (BAP) decisions as persuasive authority given
its special expertise in bankruptcy issues and to promote uniformity of bank-
ruptcy law throughout the Ninth Circuit”).

Jonathan Remy Nash, Courts Creating Courts: Problems of Judicial Institutional
Self-Design, 73 ALa. L. Rev. 1, 24 (2021) (discussion of rationales underlying
whether the BAP is a unit of the district court, or court of appeals and prob-
lems with both rationales).

171. Jonathan Remy Nash & Rafael 1. Pardo, An Empirical Investigation into
AppellateStructure and the Perceived Quality of Appellate Review, 61 Vanp. L. Rev. 1745
(Nov. 2008).
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included in the 1984 Amendments. Finally, despite being the only cir-
cuit in the federal judiciary with a BAP, the Ninth Circuit experience
served as the foundation for Congress’ legislative effort to make BAPs
the rule not the exception in the 1994 Reform Act. Without the Ninth
Circuit’'s experiment, Judge Browning's dedication and deft hand,
BAPs would have been a failed experiment rather than a Congressional
mandate.
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