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BARGAINING, UNWRITTEN LAW, AND THE EMERGENCE OF
THE MODERN LAW OF CORPORATE REORGANIZATIONS

The most memorable moment in Fernando Tatis Jr.’s rookie year
was not his eighth-inning grand slam against the Texas Rangers that
tied him for the league lead in home runs, but rather the public apol-
ogy he had to give for it afterwards. In the Major Leagues, players are
not allowed to swing away on a 3-0 pitch after the sixth inning when
their teams are comfortably ahead. Tatis broke this rule when he swung
on such a pitch when his team was already winning 10-3.! The apology
was his only path to placating his mightily irritated teammates as well
as his manager. In his apology, Tatis explained that he was still learn-
ing the rules and promised to do a better job going forward. The rules
of baseball are complicated, and, to make matters worse, many, like
this one, are unwritten 2
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1. JomBoy Mepia, Fernando Tatis Jr. Apologizes for Hitting a Grand Slam Because
of the Unwritten Rules, a Breakdown (YouTube, Dec. 27, 2021), https://www.youtube.
com/watch?v=SaW5B2SEnXg.

2. For an analysis of the unwritten rules of baseball, see Jason Tursow,
THE BaseBALL CopES: BEANBALLS, SIGN STEALING, AND BENCH-CLEARING BrawLs: THE
UNWRITTEN RULES OF AMERICA’s PastiME (Anchor 2011). In his apology, Tatis admit-
ted that he was still learning, “I've been in this game since | was a kid and
I know a lot of unwritten rules, but I was kind of lost on this one. . . . Those
experiences you just gotta learn from it.”

91



Western Legal History, Vol. 36, Nos. 1&2

Unwritten rules, whether in baseball or anywhere else, are mys-
tifying to outsiders and often provoke criticism. Rules, it is often
asserted, should be clear and plain for all to see. They should not be
unwritten and accessible only to a few. This rule against swinging away
on 3-0 pitches emerged a long time ago. Underpaid players spent six
long months travelling in un-airconditioned trains, staying in cheap
hotels, and playing double headers. Pitchers were expected to throw
complete games. In this environment, players come to a mutual
understanding that, after a certain point, it made sense for everyone to
save their energy for their next game. The ability of pitchers to throw
beanballs (i.e., throwing at the batter intentionally) kept everyone in
line. Such unwritten rules of baseball persist, even though many of the
rationales that brought them into being have disappeared.

Like baseball, bankruptcy has unwritten rules that also took shape
in the distant past—rules that may seem like the unwritten rules of
baseball. Baseball's rules once might have made life more comfort-
able for the players, but they no longer seem necessary and may never
have been good for the game. Bankruptcy’'s unwritten rules have their
own origin story, and even though the world from which they emerged
is radically different from today’s world of private equity and vulture
investors, the need for them continues.

The principal problem arises from the way that bankruptcy judges
are different from other judges. Outside of bankruptcy, the archetypal
judge is someone who decides discrete cases. Ordinary judges basi-
cally just decide on winners and losers. Of course, bankruptcy judges
fill this role as well, but in a corporate reorganization, the business
of who has the superior legal claim often takes a backseat to a larger
problem. Bankruptcy judges oversee the efforts of parties to make the
best of a bad situation.

In a reorganization, the problem is not usually deciding whether
A or B has a legally cognizable right. They both do. And they are not
the only ones. There is a large collection of creditors, all of whom have
valid legal rights. The principal challenge is not one of determining
which claims are legitimate, but figuring out what to do when conflict-
ing legitimate rights cannot all be honored. The debtor does not have
assets sufficient to meet its obligations, and you cannot get blood
from a stone. When the debtor is a viable business, there is the added
challenge of ensuring that the business itself survives so that its assets
are put to their best use and that jobs are preserved.

Sorting out such a mess requires fine business judgment best
exercised by someone with skin in the game. Most bankruptcy judges
are neither experts in corporate finance nor entrepreneurs. Also, there
is none of their own money on the line. For these reasons, the most

92



Western Legal History, Vol. 36, Nos. 1&2

sensible path forward is usually to let participants before the court
bargain. The worst settlement they can reach among themselves is
often better than the best decision that a judge can reach on their
behalf. Negotiation is the lifeblood of corporate reorganizations, and
the principal job of the bankruptcy judge is to ensure that these nego-
tiations happen.

The primary mission of the bankruptcy judge is to bring the parties
together and lead them to a bargain that is in their mutual interest.
Judges are like referees in a soccer game. Those officiating ensure that
the playing field is level and that the players stay within the rules.
Referees are at their best when they are invisible. To be sure, they are
called upon to make discrete decisions now and again, but they need
to know when to stop play and call out misbehavior and when to tell
everyone to play on. The measure of their success is whether, in the
end, they have created an environment in which the players in their
interactions with each other have come to a fair resolution.

Being an effective referee of this sort of game requires nuance
and situation-sense of a sort that cannot be readily reduced to a rule
book. There are inevitably open-ended standards that must be applied
consistently, which in turn requires due regard for past practice. These
customs and norms are part of the warp and woof of the rules of the
game, and they are unwritten.

Part I of this essay explores how bankruptcy came to depend
upon negotiations and how this dependency shaped the distinctive
role that the judge plays. Part Il asks whether these unwritten rules
continue to make sense in a rapidly evolving world. It suggests that,
although bankruptcy, like baseball, has rules that extend beyond those
on the books, its unwritten rules rest on a different and more secure
foundation.

I. The Historical Strands of Unwritten Law

Painting with a broad brush, two different sorts of businesses at
the end of the nineteenth century came to the attention of two differ-
ent groups of lawyers.? The first involved small retailers who bought
their inventory on credit and had trouble paying when their own cus-
tomers faced hard times. The other concerned railroads that borrowed
massively in the capital markets on the East Coast and in Europe and
built lines that produced too little revenue to meet interest payments.

3. ldiscuss these two branches of reorganization law in DoucLas G. BaIrp,
THE UNWRITTEN LAw oF CORPORATE REORGANIZATIONS 22—-63 (Cambridge University
Press 2022).
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The law dealing with small retailers and giant railroads each
occupied its own domain. The first tradition began with what were
called “friendly adjustments.” At the end of the nineteenth century,
wholesalers, such as Marshall Field and Carson Pirie Scott, sold dry
goods to small retailers across the country on credit.” Each wholesaler
had a large management team, and this team included a new breed of
professionals—those who specialized in approving and collecting the
debts that these retailers owed. The credit men, as these professionals
called themselves, formed a tight community. They were white collar,
but not exactly upper crust.

When small retailers faltered, they often owed money to many
different wholesalers. The credit men who worked for the wholesal-
ers would coordinate their efforts to make the best of a bad situation.
The credit men would shut down a dry goods business and liquidate
its assets if the business had no future, but when the business was
viable and the owner worthy, the credit men would agree to restruc-
ture the debt and give the business a second chance. Sometimes these
professionals had to deal with holdouts: troublesome local creditors
who sought to make side deals with debtors or otherwise take actions
contrary to the interests of creditors as a group. The credit men there-
fore welcomed and indeed were largely responsible for the 1898 Bank-
ruptcy Act, which allowed a majority of creditors to bind a dissenting
minority.¢

The 1898 Act empowered the credit men as a group to compro-
mise their claims against a common debtor and compel dissidents to
go along with them. These compositions depended upon the parties
being able to bargain with one another and on cooler heads prevail-
ing. The system worked because the credit men all belonged to the
same club. In this environment, lawyers for the credit men developed
their own set of norms about which debtors were entitled to a second
chance and which were not.

Judges were called upon to determine whether a compromise
upon a majority agreement was in the “best interests” of the creditors
as a group. There were some hard edges to “best interests.” A plan was
not in a creditor’s best interest if the creditor could have received more

4. See Thomas Clifford Billig, What Price Bankruptcy: A Plea for “Friendly
Adjustment,” 14 CorNELL L. Rev. 413, 429 (1929).

5. See DaviD SELLERS SMITH, THE ELIMINATION OF THE UNWORTHY: CREDIT MEN
AND SMALL RETAILERS IN PROGRESSIVE ERA CAPITALISM, 9 JOURNAL OF THE GILDED AGE AND
ProGRESSIVE ERA 197 (2010).

6. Bradley Hansen, Commercial Associations and the Creation of a National
Economy: The Demand for Federal Bankruptcy Law, 72 Bus. Hist. Rev. 86 (1998).
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from a liquidation. But “best interests” did not stop there, and judges
needed to develop their own intuitions about when the dissidents’
bargaining posture was reasonable and when it was obstreperous.

The judge had to assess the deal that the creditors as a group
struck with the debtor and ensure that the process through which it
was reached was regular. To apply the law, the judge needed to under-
stand the customs and norms of the credit men. Only if the debtor was
sufficiently forthright in the negotiations could a plan be approved.”
[rregularities or suspect transactions alone were enough to prevent a
judge from approving a composition.?

The second reorganization tradition in the United States came
from the rise of giant railroads at the end of the nineteenth century.’
These railroads spanned the continent and were financed haphazardly
with private capital, much of it from Europe. Many of these national
railroads were buffeted by financial distress. When distress occurred,
investment bankers, like the down-market credit men, worked collabo-
ratively with one another. They too all belonged to a single club, albeit
a much tonier one than the credit men’s. Investment bankers, like the
credit men, could bargain with each other at low costs.

To put a railroad’s fiscal house in order, ].P. Morgan and other
investment bankers chose the exchange offer as their first line of
attack. When an exchange offer worked, bondholders from all parts
of the capital structure found it in their self-interest to trade their old
bonds for new ones. The simpler and more realistic capital structure
left everyone better off. The new capital structure reflected reality. The
new debt had a lower face amount, but it was worth as much or more.

But, sometimes, you could not get everyone to come along. You
didn’t want a few malcontents to gum up the works and insist on being
paid in full. Some coercion was necessary. The question was how
to supply the necessary friendly persuasion. To solve this problem,
the investment bankers appropriated an existing legal procedure: the
equity receivership. The investment bankers would find a cooperative
federal judge who would appoint someone friendly to act as a receiver
of the railroad. The vast majority in every class would agree on a plan
that looked very much like an exchange offer. Everyone would get new

7. See, e.g., Dilworth v. Boothe, 69 F.2d 621 (5th Cir. 1934).

8. See, e.g., Adlerv.Jones, 109 F. 967 (6th Cir. 1901); In re Jaffe, 20 F.2d 370
(2d Cir. 1927).

9. For David Skeel's masterful account of the equity receivership, see
Davip A. SKEEL, JR., DEBT's DoMiNION: A HisTORY oF BANKRUPTCY LAW IN AMERICA 73—100
(Princeton University Press 2001). For my account of this history, see Bairp,
supra note 3, at 22-45.
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securities roughly equal in value to their old securities, but with viable
interest and principal payments.

The investment bankers would then have the receiver conduct
a foreclosure sale of the railroad. The investment bankers would
credit-bid the senior bonds. At this point, the investment bankers
would own the entire railroad. They would put the assets in a new cor-
poration, and then they would distribute new securities according to
the agreed-upon plan.

Everyone understood that the foreclosure sale at the heart of the
nineteenth century equity receivership was a sham. The foreclosure
sale was merely a useful legal fiction. The equity receivership solved
a holdout problem. It was in effect a consensual and mutually benefi-
cial exchange offer, supplemented with a little arm-twisting.!® But this
method left open the question of what rules should govern the process
of shaping the exchange offer. There was a range of possible deals, and
each had its own distributional consequences.

The professionals who were involved in the reorganizations
believed that their own norms and customs were sufficient to sort
out the rights of players and temper the impulses of those who might
otherwise take advantage of their bargaining power. Courts were
there to provide what was largely window-dressing. Courts, however,
pushed back, and this pushback gave rise to its own distinctive brand
of unwritten law.

The receivership of the Louisville, New Albany & Chicago Railway
Company, commonly known as the Monon, illustrates the point.'' The
Supreme Court held that courts had to exercise serious oversight in
every restructuring. A court could “never rightfully become the mere
silent registrar of the agreements.”!? Once judges were called upon to
oversee a receivership, they could not be idle spectators. It was not
sufficient that the motive behind the transaction was benign. A judge
supervising a reorganization had an affirmative obligation to ensure
that everyone had a fair opportunity to participate. Judges could not
assume that the investment bankers would themselves reach a deal
that protected everyone. At this point, the judge had to understand
what it meant to have fair opportunity to negotiate.

10. Idiscuss how the equity receivership should be seen as an exchange
offer that overcomes a holdout problem in Douglas G. Baird, Bankrupicy
Minimalism, 98 Am. BANKR. L.J. 493 (2024).

11. See Louisville Trust Co. v. Louisville, New Albany & Chicago Ry. Co.,
174 US. 674 (1899).

12. 1d. at 688.
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In perhaps the canonical reorganization case, Northern Pacific
Railway Company v. Boyd, the Supreme Court refused to bless a reor-
ganization plan that, although otherwise regular, did not include one
of the creditors in the negotiations.!> The court’s objection was not to
the substance of the plan, but rather to the process by which the plan
was negotiated. The Court held that all affected creditors had to be
included in the process. Everyone was entitled to a seat at the table.

Again, the court’s responsibility was not limited to surveying the
terms of the plan itself. The court’'s mandate extended to assessing
the way that the parties had worked to reach the plan. The integrity
of the process was what mattered, not just the substantive outcome
of the negotiations. As the Court explained, “[i|f [a general creditor]
declines a fair offer he is left to protect himself as any other creditor
of a judgment debtor, and, having refused to come into a just reorga-
nization, could not thereafter be heard in a court of equity to attack
it.”1* The Court did not reject the norms and conventions that the
investment bankers developed that drove the reorganizations. Instead,
courts embraced the norms and at the same time insisted on their
ability to exercise oversight over them. The power to engage in this
oversight became part of the fabric of the law without being explicitly
incorporated into statutory text.

These two traditions—the tradition of the credit men bargaining
effectively with each other over a friendly adjustment and the tradition
of the investment bankers orchestrating the equity receivership—each
relied on adherence to shared norms and the judge’s willingness to
call parties to account if the norms were violated.

During the 1930s, reformers confronted the role of the judge
more explicitly when these two strands of bankruptcy law were tied
together in the Chandler Act. The New Deal lawyers who shepherded
this legislation—in particular, William O. Douglas—tied them together
with a specific vision of the role that the judge was supposed to play.
This vision, too, included a substantial role for judicial discretion and,
with it, unwritten law.

As a Justice of the Supreme Court, Douglas grounded the judge’s
power explicitly on the fraudulent conveyance statute that Parliament
enacted in 1571."° As Douglas explained in Pepper v. Litton, the power to

13. N. Pac. Ry. Co. v. Boyd, 228 U.S. 482, 508 (1913).

14. 1d.

15. Douglas specifically invoked the Statute of 13 Elizabeth in Pepper v.
Litton, 308 U.S. 295 (1939) (“The findings of the District Court, amply sup-
ported by the evidence, reveal a scheme to defraud creditors reminiscent of
some of the evils with which 13 Eliz. ¢.5 was designed to cope.”).
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oversee the bargaining process had to be “invoked to the end that fraud
will not prevail, that substance will not give way to form, that technical
considerations will not prevent substantial justice from being done.”
Hence, “[i|n the exercise of its equitable jurisdiction the bankruptcy
court has the power to sift the circumstances surrounding any claim
to see that injustice or unfairness is not done in administration of the
bankrupt estate.”!¢

In Justice Douglas’s view, the judge was required to scrutinize “the
circumstances surrounding the acceptances, the special or ulterior
motives which may have induced them, the time of acquiring the
claims so voting, and the amount paid therefore, and the like.”!” He
elaborated:

Where such investigation discloses the existence of unfair
dealing, a breach of fiduciary obligations, profiting from a
trust, special benefits for the reorganizers, or the need for
protection of investors against an inside few or of one class
of investors from the encroachments of another, the court
has ample power to adjust the remedy to meet the need. . . . It
is not dependent on express statutory provisions. It inheres
in the jurisdiction of a court of bankruptcy. The necessity for
its exercise is based on the responsibility of the court . . . to
be satisfied that the plan in its practical incidence embodies
a fair and equitable bargain openly arrived at and devoid of
overreaching, however subtle.'®

A court had to use its powers to ensure that those who engaged in
bargaining did not engage in advantage-taking.

Of course, the bankruptcy judge has no “roving commission to do
equity.”!? But when overseeing negotiations, there is no escaping the
need to exercise judgment. A particular provision of the Bankruptcy
Code, once again with a rich history, illustrates. The Bankruptcy Code
explicitly empowers the bankruptcy judge to designate or disqualify
votes for or against plans of reorganization that are not cast in “good
faith,”2° but what exactly does it mean to cast a vote in good faith?

16. Id.at 305, 307-08.

17. Am. United Mut. Life Ins. Co. v. City of Avon Park, 311 U.S. 138, 145
(1940).

18. 1Id. at 146 (internal citations omitted).

19. United States v. Sutton, 786 F.2d 1305, 1308 (5th Cir. 1986).

20. See, e.g., In re Figter, Ltd., 118 F.3d 635 (9th Cir. 1997).
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Creditors do not owe fiduciary duties to one another. Each is
allowed to look to its own interests. But what exactly does “looking to
its own interests” mean? What if a creditor has claims in two different
tranches of debt? What if someone votes in a particular way because
the plan will advance its economic interest elsewhere? A judge needs
more than unfettered intuition to oversee such players, especially in
a world in which it is increasingly common for players in a reorganiza-
tion to wear multiple hats. The most sensible course for a judge is to
look to the past.

To anchor their intuitions for this particular problem, judges typi-
cally begin with Texas Hotel Securities Corporation v. Waco Development.?' Waco
revolved around a fight over the Roosevelt Hotel in Waco, Texas. In the
late 1920s, Conrad Hilton was beginning his career as a hotelier. He
had already taken over several run-down hotels in Texas and success-
fully renovated them. A group of local businessmen in Waco acquired
an old hotel and brought Hilton in to work his magic. Hilton bought
the hotel from them, built a new tower, and added air-conditioning to
public spaces. The renovated hotel opened in 1927.22

The Great Depression hit the hotel business hard, however. Hilton
had to sell the hotel property back to the businessmen. He retained
a ninety-nine-year lease and remained responsible for paying off the
mortgage. As bad economic times continued, business continued to
decline. Under Hilton’s management, the hotel did make enough to
meet the mortgage payments, but revenues were insufficient to make
the lease payments. The Waco businessmen went to state court and
were able to oust Hilton for his failure to pay the rent. But the local busi-
nessmen soon found themselves in an even worse position than Hilton
himself was in. They could not even make the mortgage payments.

Hilton tried to regain control of the hotel while it was in a § 77B
reorganization. He bought a blocking position in one of the impaired
classes and voted against the plan, pressing instead for one that would
return him to the management of the hotel. The Texas businessmen
objected, arguing that Hilton should not be able to cast his vote that
way. An appellate court rejected their argument.

William O. Douglas thought that this case was wrongly decided.
In Douglas’s view, investors must cast their votes and otherwise

21. 87 F.2d 395 (5th Cir. 1936).

22.  Amanda Sawyer, Roosevelt Hotel, BayLor Univ. Waco Hist. BLoc (Aug. 12,
2021), https://wacohistory.org/items/show/41; Geoff Hunt, Texas Over Time:
The Roosevelt Tower, Waco, TX, BavLor Univ. Tex. CoLLECTION BLoG (March 6, 2018),
https://blogs.baylor.edu/texascollection/2018/03/06/texas-over-time-the-
roosevelt-tower-waco-tx/.
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conduct themselves in a fashion that advances only their interests as
investors in the debtor. They had to cabin off their other interests. They
must focus on their ownership stake. They cannot pursue some other
agenda, such as their interest in managing the business.

Under Douglas’s view, the judge must review the behavior of
each of the parties at the bargaining table and ensure that each party
is advancing only its own stake in the business and not some other
goal. Douglas believed that Hilton's rights as a holder of debt of the
hotel and his interest in managing the hotel were two different things.
Hence, Hilton should not have been able to cast his votes in the former
capacity to advance his interests in the latter.

Facts are never as easy for a judge to grasp as Douglas thought.
Douglas failed to see that Hilton might have voted as he did because
he believed that his management skills brought value. Hilton might
well have believed that the Roosevelt might be worth more if he ran
it than if the Waco businessmen did. Hilton’s insistence upon being
brought back to manage the hotel might be entirely consistent with
maximizing the value of his stake in the business. Indeed, Hilton's sub-
sequent success in moving beyond Texas and establishing a worldwide
hotel empire is strong evidence to this effect.

Douglas expressed this view not in a Supreme Court opinion that
bound lower courts, but rather in testimony before Congress that he
made while he was still at the SEC.2? But Douglas’s view still holds
considerable sway, and in all events, courts must continue to engage
in the same sort of inquiry as Douglas did when deciding whether
a creditor is voting in “good faith.” Courts must determine whether the
creditor is acting within permissible bounds by looking to established
custom and practice.

This problem arises today when, for example, a firm undertakes
to acquire a firm in Chapter 11 by acquiring control of a fulcrum class
of its securities. How should the judge assess whether such a creditor
is acting in good faith? One can say that the judge is merely interpret-
ing the words “good faith,” but to the extent one does this by calling
upon practice and tradition, the judge is applying unwritten law.4

23.  See Revision of the Bankruptcy Act: Hearing on H.R. 6439 Before the House
Comm. on the Judiciary, 75th Cong. 181-82 (1937) (statement of William O.
Douglas, Commissioner, SEC)(Courts should have the ability “to affirm a plan
over the opposition of a minority attempting to block the adoption of a plan
merely for selfish purposes. The Waco case . . . was such a situation.”).

24. See, e.g., In re DBSD N. Am., Inc., 634 F3d 79, 101 (2d Cir. 2011) (“The
Code provides no guidance about what constitutes a bad faith vote to accept
or reject a plan. Rather, § 1126(e)’s ‘good faith’ test effectively delegates to
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Other parts of the Bankruptcy Code are similarly open-ended.
Applying them requires the exercise of discretion as well. For example,
in addition to the requirement that votes for or against a plan be cast
in good faith,”” plans themselves must be proposed in good faith,?
and that plan can be approved over an objecting class only if it is “fair
and equitable.”?” These and other provisions provide an anchor for the
judge’s oversight of negotiations, but do not spell out in any detail
exactly what that oversight should look like.

For example, it is not permissible for a secured creditor—even
one who is owed more than the firm is worth—to “gift” property of the
estate to an equity-holder and skip over an intervening class.? But the
difference between an impermissible gift and a reasonable “tip” that
gets a deal over the line is a fine one. The case law is sparse, and the
judge’s exercise of discretion must be anchored in customary prac-
tice if it is to be anchored anywhere. Often, the bankruptcy judge is
not even issuing formal rulings but rather giving parties themselves a
sense of what awaits if they do not come to a consensual resolution.

In short, whenever judges oversee negotiations in this environ-
ment, they look to customary practice and norms. They put significant
weight on the parties’ shared understanding of what sorts of behavior
are in and out of bounds. It is not written, but it is not made up out of
whole cloth, either.

II. Unwritten Law Today

Today's bankruptcy judges understand that their mandate is
narrow and that their ambitions should be modest. They bring the par-
ties together and ensure that the rights of all the stakeholders are pro-
tected at the same time that they push them to seek common ground.
There are some clear landmarks. Bargaining that fails to include every-
one is suspect. Disclosure is the order of the day. Parties do not have to
behave altruistically, but they cannot pursue outside agendas. And if
creditors deliberately throw sand into the gears of the reorganization,
they can find their claims subordinated or even disallowed.

At the same time, however, judges do not fix the terms of the
bargain. They are not themselves equipped to chart a new course for

the courts the task of deciding when a party steps over the boundary. Case by
case, courts have taken up this responsibility.” (internal citations omitted)).
25. 11US.C.81126(e).
26. 1d.§ 1129(a)(3).
27. 1d.§ 1129(b)(2).
28. See, e.g., In re DBSD N. Am., Inc., 634 F.3d 79 (2d Cir. 2011).
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a distressed business, nor is it their responsibility to protect sophisti-
cated professionals. Professionals can look out for their own interests.
The firm belongs to them, not the judge, and they are the ones who
must chart its destiny. Again, bargaining is the lifeblood of corporate
reorganizations.

A major part of each judge’s job is to push the parties towards
consensus, but how they go about doing this is left to their good judg-
ment. One well-respected judge regularly tells parties when they find
themselves at loggerheads that he stands ready to decide even exis-
tential questions according to the letter of the law, but they should
know that, if they ask him to decide such a question rather than sorting
it out among themselves, they are entrusting their fate to a monkey
with a gun. This speech usually leads parties to forget about their
lines in the sand and return to the bargaining table. And if they cannot
settle, the judge decides the issue as best he can and still sleeps com-
fortably at night. He gave them fair warning.

An extreme example of how far a judge might go to bring parties
to an agreement took place towards the end of the bankruptcy of the
stockbroker Drexel Burnham. The parties were deadlocked over how to
divide a large pool of junk bonds. Weeks of negotiation had left them at
an impasse. The judge brought the parties together and told them that,
given their inability to agree upon a deal, he had resolved to order the
sale of the assets, even though he recognized that a sale of such highly
illiquid assets would yield them relatively little. Their inability to reach
agreement forced his hand.

The judge made it clear that he had made up his mind. He told
them that he was ready to sign the appropriate order then and there,
but other judicial business required him to take a phone call in his
chambers. He promised the parties that he would return within the
hour to sign the order. He left the courtroom, and the parties, after
months of deadlock, sat down to negotiate one last time. Just before
the judge returned an hour later as he had promised, they reached an
agreement. One of them memorialized it in longhand on a yellow legal
pad, and everyone initialed it.%°

When such efforts work and the parties reach unanimous agree-
ment through an open process untainted by ulterior motives or side
deals, there is little controversy. That a deal was struck is itself the
measure of success. Matters become more complicated, however,
when an agreement wins broad support, but support is not unanimous.

29. Nancy Miller, Judge Rules with Rod, Impish Smile, USA Topay, March 25,
1992, at 5B. The lawyer who led the negotiations and wrote out the agreement
kept the yellow sheet of paper and later framed it in his office.
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The judge is in an even tougher spot when confronting an agreement
that, although enjoying the support of all but a few quarrelsome, out-
of-the-money dissidents, appears to stand in tension with an explicit
statutory command.

In Marvel Entertainment, for example, the court had to decide
whether the debtor could, as it requested, continue shipping product
for which customers had already paid.>® Prepaying buyers are general
creditors who, in the statutory distribution scheme, are supposed to
share pari passu with all the other general creditors. In this case, how-
ever, the cost of shipping was small, and the production costs were
largely sunk. More to the point, a failure to ship would sow unhappi-
ness in the customer base and lead to a loss of patronage in the future.
And there was one more complication in this case. The products in
question were comic books.

Apart from the sheer silliness of serving tens of thousands of
twelve-year-olds with proper notice and inviting them to be heard as
creditors in a large reorganization, demanding that the twelve-year-olds
pay a second time for Spiderman and the Fantastic Four would undermine
the future of the comic book business. Stopping the shipment of prod-
uct would save little money and would do considerable reputational
damage.

All the other stakeholders would be worse off if subscribers were
treated like ordinary creditors. For these purposes, the twelve-year-
olds were more sensibly treated as future customers rather than as
prepetition creditors. What was valuable to the estate (the goodwill of
the subscribers) was not something that the estate enjoyed as of right.
The estate could continue to enjoy their goodwill only by servicing the
subscriptions.

This decision to honor prepetition unsecured obligations, of
course, stands in tension with the substantive right of each creditor
to share pro rata with all the others. If a creditor objects, the judge is
ordinarily bound to anchor the authority to issue the order in some
part of the Bankruptcy Code. In a case like Marvel Entertainment, finding
an anchor is tricky.?!

It might seem that a party could reasonably ask that general cred-
itors such as the subscribers not be paid in full ahead of other general

30. See DaN Raviv, Comic WaRs: How Two TycooNs BATTLED OVER THE MARVEL
Comics EMPIRE—AND BotH Lost 81-82 (Broadway 2002).

31. Some face-saving arguments are available. One can, for example,
ground such critical vendor payments in the trustee’s power to use or sell
assets outside the ordinary course after notice and a hearing in 11 U.S.C.
§ 363(b)(2).
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creditors, but it is unlikely that anyone will object even if objecting
would appear to garner some strategic advantage. And in Marvel Enter-
tainment itself there was no objection. Most experienced professionals
understand better than to raise objections for their own sake. Raising
an objection would likely be seen as disruptive. Creditors do not want
to identify themselves as troublemakers at the very start of a case.

Making such an objection comes with risks similar to swinging on
a 3-0 pitch late in the game when comfortably ahead. There may be no
risk of a beanball, but the judge possesses many ways, large and small,
to make life miserable for the party who makes such arguments. Judges
rarely must stare such a troublemaker down in open court and ask
point blank, “[a]re you trying to blow up my case?” But they will do just
that, if pressed. A judge can suspend the hearing, leave the courtroom,
and let the other professionals bring the miscreant back into line.

When exercising oversight, the judge needs to apply principles
with an awareness of the parties and the conflicts between them. If the
parties are repeat players who live by the same set of shared norms,
there is comparatively less need to interfere. The judge will become
more vigilant, however, if parties are slighting well-established norms.
For example, reorganization professionals understand that you never
send a threatening letter or file an aggressive pleading without giving
opposing counsel the courtesy of a telephone call first. When you stab
someone in the reorganization arena, you stab them in the chest, not
the back.

The judge will not sanction a party for violating such a norm, but
if such norms are being violated and the judge learns about these vio-
lations, the judge will be curious to know what else might be infecting
the dynamics of the negotiations. The judge will become more apt
to ask questions and insist more strongly that square corners be cut.
There are many shared understandings of appropriate behavior that,
if slighted, invite trouble. Parties cannot enter side deals that keep
matters from being fully and fairly vetted before the judge. Process is
what matters. Courts do not dictate the terms of the plan, but all stake-
holders must have an opportunity to participate in addition to being
given a “fair offer”

The world today looks markedly different from the world of the
small retailers and giant railroads of the early twentieth century. It
might seem that the norms and customs that emerged then would not
be well suited to the problems that exist today. There was homogene-
ity among the players. In the era of the credit men, those who approved
the credit were the same as the ones restructuring it. The same invest-
ment bankers who raised the funds (and who would return to the same
investors to ask them to back new ventures) oversaw the restructuring.
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By contrast, those holding claims in today’s reorganizations are often
distressed debt professionals who bought their claims at a discount
after the bankruptcy proceeding began. They have different agendas,
some buying with a view to controlling the reorganization process and
bending it to their advantage, not with a view to saving the business.

And there is another, more recent change that further compli-
cates the picture. At the start even of this century, large reorgani-
zations involved public corporations. The dispersed equity-holders
tended to be relatively passive. By contrast, today’s large reorgani-
zations often involve private equity sponsors. They have large stakes
in the firm, and the managers calling the shots are people beholden
to private equity. These managers use their powers as debtor-in-
possession to enter into coalitions with some investors to take
advantage of other investors.

[t might seem that the norms that emerged from the time of
J.P. Morgan and Marshall Field would be singularly inapt to keep
everyone in line. But even though the players are different, the essen-
tial problem—overseeing negotiations among parties pursuing their
own economic interests—remains the same. Unwritten law is not a
concrete doctrine, but rather a way of applying sound judgment.

To switch from baseball to soccer for a minute, soccer is played
differently today from how it was played in the last century, but every-
one continues to believe that the most important rule for referees to
master is Rule 18.32 Of course, notwithstanding various amendments,
there have long been only seventeen rules in the official regulations.
But everyone accepts Rule 18, the name given to the unwritten rule
that requires the referee to interpret and expand each of the other
seventeen rules in a way that promotes fair play and the free flow of
the game.

A radical change in the environment does not eliminate the need
for unwritten law. Quite the contrary. The more heterogeneous the
players and the more contested the game, the more level-headed the
referee must be and the more that good judgment matters. One can
ground the task of bringing common sense and good judgment on
general terms that can be found in the books, but, at bottom, applying

32. The official rulebook has an oblique reference to this Rule 18 and
the idea of unwritten law in its introduction, which provides that “[t]he Laws
cannot deal with every possible situation, so where there is no direct provi-
sion in the Laws, The IFAB expects the referee to make a decision within the
‘spirit’ of the game and the Laws.” INTERNATIONAL FOOTBALL ASSOCIATION BOARD,
Laws of the Game 25/26, 11 (2025).
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rules sensibly consists of exercising oversight based on what has
worked in the past.?® In this sense, there is no escaping unwritten law.

The same applies in bankruptcy. A judge cannot be the silent reg-
istrar of agreements. The question is not whether bankruptcy judges
can apply unwritten law, but rather whether our restructuring regime
would improve if the written law and binding precedent set out more
tightly the way in which bankruptcy judges exercised their policing
power over the parties’ bargaining.

The history of bankruptcy in the Supreme Court continues to
illustrate this idea. In the last century, the Supreme Court’s opinion
in Boyd modified unwritten law to ensure that every creditor had a
seat at the table.?* In our own time, the Supreme Court’s opinion in
Czyzewski v. Jevic Holding Corporation similarly put constraints on accept-
able bargaining.*

In that case, the bankruptcy judge approved the structured dis-
missal of a case even though the dismissal had the effect of giving
extra value to some creditors and not others. The judge approved the
unequal treatment because the alternative was one in which, given
where the parties were in the bargaining, the extra value would have
been lost completely. The favored creditors would get less, but the
other creditors would get no more.

The Supreme Court rejected this deal, even though it recognized
that the approved deal was, in the words of Justice Kagan at oral argu-
ment, “[plareto-superior.”* This is the economic term for a move that
leaves some players better off without leaving anyone else worse off.
The best understanding of the opinion is not that the Court was mind-
lessly tied to statutory text, but rather that it recognized that putting
some deals out of bounds changed the negotiating environment for
the better.>” Better to lose a few desirable bargains in unusual cases in
order to make the negotiations easier everywhere else.

33. Consider, for example, Rule 7. It provides that the referee should
extend the duration of the match for “cause” as well as “wasting” of time by
players on one side or the other. Neither of these words is defined. See id.
at 87. Nevertheless, everyone has a shared sense of how much added time is
appropriate in any given context.

34. N. Pac. Ry. Co.v. Boyd, 228 U.S. 482, 508 (1913).

35. See Czyzewski v. Jevic Holding Corp., 137 S. Ct. 973, 987 (2017).

36. Transcript of Oral Argument at 44, Czyzewski v. Jevic Holding Corp.,
137 S. Ct. 973 (2017) (No.15-649).

37. For a full development of this line of thought, see Douglas G. Baird,
A.]. Casey & Randal C. Picker, The Bankruptcy Partition, 166 U. PEnN. L. Rev. 1675
(2018).
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There are times when tying a judge’s hands is a good idea. A
judge’s inability to approve some bargains can be in everyone’s inter-
est. Some sorts of counterproductive bargaining strategies are not
possible if a judge lacks the power to bless certain types of bargains.
Denying the judge discretion is analogous to forbidding the payment
of ransom. If you cannot pay ransom, someone may, on that account,
be less likely to kidnap in the first place.

The best way to understand cases like Jevic is entirely consistent
with the idea of unwritten law. The idea is not so much denying the
efficacy or the role of unwritten law, but rather that judicial discre-
tion, like good refereeing, is best done when the playing field is clearly
marked. The question that is better asked is not whether there should
be unwritten law, but rather how much. In all events, the need to under-
stand bankruptcy law’s customs, traditions, and history will persist.







