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restructured the judicial handling of bankruptcy cases but 
tightened up the ability to receive a consumer discharge and 
added some business provisions.

• 	 (2) The Bankruptcy Abuse Prevention and Consumer 
Protection Act of 2005 (“BAPCPA”) focused on addressing the 
perceived misuse of bankruptcy protections, particularly by 
individuals who had the ability to repay their debts.

In general, the creation of, or amendment to, a bankruptcy law 
is triggered by �nancial panics or changes in the use of credit. The 
1898 Bankruptcy Act came from the realization that state laws could 
not deal with the panics of 1884 and 1893. It broadened the discharge 
from that of the prior laws, but limited exemptions to those allowed 
by the state in which the debtor resides.5 It also had a method for 
fairer distribution of the debtor’s property to the creditors. While the 
federal district courts were the “courts of bankruptcy,” they appointed 
“referees-in-bankruptcy” to handle most of the work.6

During the Depression, Congress passed a variety of amendments 
to assist individuals and businesses in handling the debt-load and in 
reorganizing. These issues were all pulled together through the 1938 
passage of the Chandler Act.7 Changes were made during the coming 
years, but by the 1960s it was clear that more uniformity was needed. 
So, Congress authorized the Supreme Court to promulgate uniform 
rules of bankruptcy procedure and the �rst such rules took effect 
in 1973.8

In 1965, the growth in consumer credit was one of the triggering 
factors that led the Judicial Conference of the United States (“JCUS”) 
to authorize the Brookings Institution to undertake an analysis of the 
effect of the increase in �lings, the increase in total debt, the differ-
ence in approach among districts, and the questionable ethics of some 
prevalent practices. The report, published in 1971, concluded that the 
existing system was a failure.9

	 5.	 Prior to the Bankruptcy Code, the person or entity who �led bank-
ruptcy was designated as the “bankrupt.” This was replaced in the Bankruptcy 
Code with the identi�cation of “debtor.” For consistency, I use the word 
“debtor” throughout this article.
	 6.	 The title “referee in bankruptcy” is sometimes designated as 
“referee-in-bankruptcy.” For uniformity, I am connecting the words by dashes.
	 7.	 Pub. L. No. 75-696, 52 Stat. 840 (1938).
	 8.	 Bankruptcy Rules and Of�cial Bankruptcy Forms, 411 U.S. 989 (1973). 
	 9.	 David T. Stanley & Marjorie L. Girth, Bankruptcy: Problem, Process, 
Reform (1971). For a summary of the methodology and recommendations, 
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Congress was already holding hearings on some of the issues in 
the bankruptcy law, and in 1969 Senator Quentin Burdick (D-ND) sent 
a letter to every bankruptcy referee asking them to identify the ways 
that the bankruptcy system would be inadequate to handle a future 
major �nancial crisis. This led to the formation of a commission in 
1969 to study the existing bankruptcy law and system.10

The Commission of nine members included appointees by 
President Richard Nixon, Chief Justice Warren Burger, and active bank-
ruptcy practitioners appointed by the House and Senate. Although 
Senator Burdick had made it clear to Chief Justice Burger that he was to 
appoint “two active full-time referees in bankruptcy,” Burger appointed 
two district court judges. No bankruptcy referees were included.11

Having been excluded from membership on the Commission, the 
bankruptcy referees increased their efforts to have input into the Bank-
ruptcy Committee of the Judicial Conference. They were turned down. 
They sought to attend the annual circuit conferences at which all 
Article III judges and their invited lawyer-delegates were participants. 
Their request was rejected. Even as the Commission began public 
hearings, the bankruptcy referees suggested that the JCUS Bankruptcy 
Committee establish a study/liaison committee to offer suggestions to 
the Commission and to react to the Commission’s report. Once again, 
they were refused.

But the Commission itself was not so exclusionary. It held hear-
ings around the country, sent out questionnaires to bankruptcy prac-
titioners and others, and sought and received reports and testimony 
from a variety of groups. This included the National Conference of Refer-
ees in Bankruptcy (“NCRB”), the National Bankruptcy Conference, and 
relevant committees of the American Bar Association. In June 1972, 
the Commission asked the NCRB to prepare a draft bankruptcy act to 
present to the Commission. When the Commission report included a 
new administrative agency in the executive branch, the NCRB again 
went to the JCUS representative on the Commission and asked for a 

see Marjorie L. Girth, Prospects for Structural Reform of the Bankruptcy System, 63 Cal. 
L. REV. 1546 (1975); see also Kennedy, supra note 3 at 670 n.21.
	 10.	 For a more detailed history, see Geraldine Mund, Appointed or Anointed: 
Judges, Congress, and the Passage of the Bankruptcy Act of 1978 (pts. 1 –5), 81 AM. 
BaNKR. L.J. 1 (2007), 81 AM. BaNKR. L.J. 165 (2007), 81 AM. BaNKR. L.J. 341 (2007), 
81 AM. BaNKR. L.J. 515 (2007), 82 AM. BaNKR. L.J. 175 (2008). Tapes and tran-
scripts of interviews, letters, and other sources are available at the Biddle Law 
Library, University of Pennsylvania Archives and Special Collections, National 
Bankruptcy Archives.
	 11.	 Mund, 81 AM. BaNKR. L.J at 8 n.22 (2007).
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discussion. They were rebuffed and told to go directly to the House 
and Senate Committees where the legislation would be pending. So, 
they did!

The structure of the bankruptcy system was crucial. As Ken Klee,12 
one of the staff members tasked with dealing with the bankruptcy 
amendments in the House of Representatives, put it:

	 Under the [1898 Bankruptcy] Act … the district courts 
had the ability to appoint the bankruptcy judges, and it 
was sort of a patronage position for the district judge. And 
the district judge treated the referee sort of as an assistant, 
and a lot of times if an appeal was taken from a referee to 
the district judge, the district judge would talk to the referee 
ex parte and �nd out what was going on, because it was like 
having someone who worked for you making a preliminary 
decision. And there was a real view that there needed to be 
some independence of the bankruptcy judges, there needed 
to be a higher caliber and elevation of the of�ce and that the 
way to get this done initially was by having an independent 
Article III bankruptcy court, appointed by the President with 
the advice and consent of the Senate.13

The Commission was presented with four alternatives for orga-
nizing the bankruptcy system: (1) the Brookings proposal to set up 
a separate, executive-branch agency to handle all liquidation cases; 
(2) the NCRB concept of a separate court of bankruptcy with its own 
intermediate court of appeals; (3) the existing system with some mod-
est improvements; and (4) the National Bankruptcy Conference idea of 
making the bankruptcy court a division of the district court with direct 
appeal to the court of appeals. 

The Commission Bill was a compromise. It proposed a bank-
ruptcy court independent of the district court with judges appointed 
by the President and con�rmed by the Senate for �fteen-year terms, as 
was done with the tax court. All sitting referees were to be terminated 
on the effective date of the act. The Bill allowed the JCUS to determine 
the number of judges to be appointed and the territory to be served 
by each bankruptcy court. Each bankruptcy court would have a clerk, 
but that person would be designated by the judges of the district court 
from among their deputy clerks. Appeals were to be to the nearest 

	 12.	 Associate Counsel to the Subcommittee on Civil and Constitutional 
Rights of the House Committee on the Judiciary.
	 13.	 Interview of Ken Klee (Jun. 9, 2003), 14.
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district court. The United States Bankruptcy Administration was to be 
created as an independent agency in the executive branch. It would 
receive the �lings in all cases (except railroad reorganizations), would 
handle all claims and the �rst level of claims disputes, would generally 
administer every aspect of each consumer bankruptcy case that did 
not require judicial intervention, and would supervise various aspects 
of business liquidation and reorganization.14 This, along with other 
provisions, was designated as the Commission Bill.

The Commission was aware that the increase in consumer �lings 
was largely due to the widespread availability of consumer credit. They 
looked at the wide variation of state exemption laws, the debtor’s abil-
ity to waive their exemptions, and reaf�rmations of consumer debt. 
They recommended:

(1)	 Indigent debtors be authorized to �le in forma pauperis peti-
tions in bankruptcy without payment of �ling fees, and fail-
ure to pay the fee be eliminated as a ground for denying 
discharge.

(2)	 A debtor with a regular income be given the bene�t of coun-
seling by the Bankruptcy Administration before he is required 
to choose any form of relief under the Act.

(3)	 A debtor’s exemptions in bankruptcy be determined by refer-
ence to uniform federal standards prescribed in the Act.

(4)	 Waivers of exemptions other than those creating indefeasible 
security interests be unenforceable in bankruptcy.

(5)	 The bankruptcy court be given jurisdiction of disputes 
between the debtor and his creditors involving the property 
set apart to him as exempt.

(6)	 A debtor be allowed to redeem collateral securing a dis-
chargeable consumer debt by paying its appraised value if 
less than the amount of the debt.

(7)	 A discharge be given the effect of extinguishing a debt so 
that the debt may not thereafter serve as the basis for an 
enforceable obligation or judgment as a result of a mere 
“reaf�rmation.”

(8)	 The use of a false �nancial statement be eliminated as the 
basis for excepting a consumer debt from the effect of a 
discharge.

	 14.	 COMMiSSiON ON THE BaNKRUPTcY LaWS OF THE UNiTED STaTES, REPORT OF THE 
COMMiSSiON ON THE BaNKRUPTcY LaWS OF THE UNiTED STaTES, JUlY 1973, H.R. Doc. No. 
93–137 at 94 (1973).



10

(9)	 An educational loan not be dischargeable in any bankruptcy 
case commenced within �ve years after the �rst installment 
becomes due, absent unusual circumstances.

(10)	 Any debt incurred for the purpose of obtaining money, prop-
erty, or services within 90 days of bankruptcy without the 
intention of paying the debt, and in contemplation of the 
�ling of a petition under the Act, not be dischargeable.

(11)	 The six-year bar on a subsequent discharge in bankruptcy be 
modi�ed in the following respects: (a) the con�rmation of 
a wage-earner’s composition should not be a bar to subse-
quent relief under the Act; (b) the six-year bar period should 
be reduced to �ve years; and (c) the operation of the time 
bar should not be absolute but subject to being lifted if the 
debtor’s inability to pay his debts is due to causes beyond his 
control and enforced payment would impose an undue hard-
ship on the debtor.15 

They looked at Chapter XIII limitations and recommended:

(1)	 Any debtor with regular income be counseled by the Bank-
ruptcy Administration as to the availability of relief in the 
form of a composition or extension plan as well as straight 
bankruptcy under the Act.

(2)	 Relief by way of composition as well as extension be available 
despite the debtor’s having obtained a discharge or con�r-
mation of a composition within the previous �ve-year period.

(3)	 The con�rmation of a composition not be a limitation on 
future relief under the Act.

(4)	 A proposal for a composition or extension be subject to 
approval by the Administrator on his �nding that it complies 
with the Act and that it is in the best interests of creditors, 
without the necessity of submitting the plan to creditors for 
their consent.

(5)	 An extension of debts of an individual with regular income 
require payment pursuant to the plan of no more than the 
amount of the indebtedness, from which should be deducted 
the expenses of administration.

(6)	 The debtor be able to include in his plan a proposal for paying 
debts secured by liens on his residence and curing defaults 
thereon within a reasonable time.

	 15.	 4 COlliER ON BaNKRUPTcY, app. pt. 4(c) (Richard Levin & Henry J. 
Sommer eds.,16th ed. 2025).
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(7)	 A debtor be able to include in his plan provisions for paying 
creditors secured by personal property, which protect their 
interests in the collateral, without affording them a veto of 
any plan including them.16

Beyond that, the Commission proposed a single type of business 
reorganization instead of the three that had existed. And they talked 
about the Absolute Priority Rule.

Meanwhile, the NCRB drafted its own bill, which not only con-
tained its preferred court structure, but also dealt with a variety of 
other issues. For example, it gave the bankruptcy court the jurisdiction 
to enforce the discharge rather than making the debtor go to the state 
court for relief.17 By preparing its own bill, the bankruptcy referees were 
able to participate directly in the legislative process of overhauling 
the bankruptcy law.

In October 1973, the Commission Bill was introduced in both 
the House and Senate.18 But all work stopped as Congress began to 
conduct the Watergate hearings, leading to the drafting of articles of 
impeachment of President Nixon.

Serendipitously, about this same time the referees-in-bankruptcy 
were �rst of�cially recognized by the title “bankruptcy judge.” The JCUS 
adopted the �rst set of National Bankruptcy Rules in September 1973, 
which de�ned the “bankruptcy judge” as either the referee-in-bankruptcy 
or the district judge assigned to the case.19 From that point on, many 
referees began using the title “bankruptcy judge” and the title was 
largely adopted by Congress. The National Conference of Referees in 
Bankruptcy changed its name to the “National Conference of Bank-
ruptcy Judges” (“NCBJ”). Consequently, when the bill drafted by the 
referees was heard in Congress, it was called the “Judges Bill.”

When the 94th Congress convened in 1975, the same congress-
men who introduced the Commission Bill (H.R. 31 and S. 236) also 
introduced the Judges Bill (H.R. 32 and S. 235) and the two bills pro-
ceeded side-by-side.

	 16.	 Id.
	 17.	 A summary of the major differences of the Commission Bill and the 
Judges Bill is described in Russell L. Hiller, Bankruptcy, the Threshold of Change, 
31 U. Mia. L. REV. 253 (1977).
	 18.	 For an excellent and concise legislative history of the 1978 Bank-
ruptcy Code, see Ken Klee, Legislative History of the New Bankruptcy Law, 28 DEPaUl 
L. REV. 941 (1979); see also 1 COlliER ON BaNKRUPTcY 20–24 (Richard Levin & 
Henry J. Sommer eds.,16th ed. 2025).
	 19.	 Bankruptcy Rule 901(7) (repealed 1978).
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The Judges Bill offered alternatives to many provisions in the 
Commission Bill in every area from court structure and administration 
of bankruptcy estates to consumer bankruptcy and business reorga-
nization. In general, the witnesses who testi�ed and Congress itself 
saw these proposals as more practical than those recommended in the 
Commission Bill.

However, the main concern of the judges dealt with their future, 
particularly arising from the Commission’s proposal of a new agency in 
the executive branch to oversee the administrative functions of bank-
ruptcy cases. This posed a serious threat to their personal livelihood, 
since it was projected to reduce the number of bankruptcy judges from 
the current 220 to a mere 50. And the bankruptcy judges had substan-
tial questions about the wisdom of creating a new bureaucracy and 
serious doubts about its projected effectiveness. NCBJ members were 
also leery of presidential appointments which, because of their lack 
of political connections, likely would exclude most sitting bankruptcy 
judges from even the remaining positions.

Faced with the prospect of exclusively presidential appointments 
and aware of the political problems of creating an intermediate court 
for bankruptcy appeals, the bankruptcy judges dropped their request 
for a mixed Article I/Article III bankruptcy judiciary. Instead, they pro-
posed that all bankruptcy judges be selected and appointed by the 
judicial council of their respective circuits. Aware that it would be polit-
ically impossible to assure that the current judges would be granted 
the �fteen-year terms that the bankruptcy judges also favored, they pro-
posed that the bankruptcy judges in of�ce on the effective date of the 
new law be folded in for transitional terms of six years or until a suc-
cessor was appointed. Appeals were to go directly to the existing courts 
of appeals, administration of bankruptcy cases would be in the Admin-
istrative Of�ce, and the bankruptcy court would appoint its own clerk.

By Spring 1975, both the House Subcommittee on Civil and Con-
stitutional Rights (“House Subcommittee”) and the Senate Subcommit-
tee on Improvements in Judicial Machinery (“Senate Subcommittee”) 
were ready to move forward with hearings. The House Subcommittee 
had hired two amazing young attorneys as committee staff: Ken Klee 
(Harvard JD ‘74) on the Republican side and Richard Levin (Yale JD ‘75) 
on the Democratic side. On the Senate side, Robert Feidler began work 
in 1974 and Harry Dixon in August 1975. During the following year, 
the House Subcommittee held thirty-�ve days of testimony on the two 
bills (over a hundred witnesses) while the Senate Subcommittee held 
twenty-one days of testimony (sixty-two witnesses).20

	 20.	 Mund, supra note 10 at 81 AM. BaNKR. L.J 23 n.72.
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When the hearings in the 94th Congress ended in May 1976, there 
was no question that all the pertinent players were considering a sep-
arate bankruptcy court with bankruptcy judges to be appointed for a 
term of years. It appeared that the major structural decisions would be 
whether the appointment power was to remain in the judiciary or shift 
to the President and which branch of government would host the new 
administrative agency.

House Judiciary Committee Chief General Counsel Alan Parker (center) and Assistant 
General Counsel (now Congresswoman) Zoe Lofgren, 1976. Photo courtesy of Guest 
Editor Hon. Scott C. Clarkson.

The time had come for a single bill in the House. Staffers con-
sulted with the National Bankruptcy Conference and the NCBJ 
during thirteen days of meetings in November and December 1976. 
By January 1977, House staff had invested innumerable hours creat-
ing a single version of the bill, taking parts of the Commission Bill, 
sections of the Judges Bill, concepts from the National Bankruptcy 
Conference’s partial bill, ideas from various witnesses, and their own 
thoughts. H.R. 6 introduced the concept of the creation of the of�ce 
of the United States Trustee in the executive branch with certain, but 
limited, administrative functions. It also included the creation of an 
Article III bankruptcy court.21

	 21.	 The Senate Bill, S. 2266, 95th Cong. (1977), was not introduced until 
October 1977.
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Staffers Ken Klee and Richard Levin seriously doubted the possi-
bility that the Senate would approve an Article III bankruptcy court. But 
because the goal was to give the bankruptcy court broad jurisdiction to 
enable the bankruptcy judges to hear virtually any matter that arose in 
or was related to the bankruptcy case, they were convinced that the tax 
court model that had been used in the prior bills was constitutionally 
insuf�cient. H.R. 6 proposed the creation of a separate Article III bank-
ruptcy court, which would be staffed by judges appointed by the Pres-
ident with advice and consent of the Senate, for life or good behavior. 

The introduction of H.R. 6 with its Article III provision drastically 
changed the nature of the debate both within the NCBJ and the judi-
ciary as a whole and led to the active involvement in the legislative 
process by the JCUS and its Bankruptcy Committee.

For the �rst time, the JCUS took action when, in March 1977, Chief 
Justice Burger created an Ad Hoc Committee on the Bankruptcy System 
(“Ad Hoc Committee”). The Ad Hoc Committee consisted of �fteen dis-
trict court and court of appeals judges with representation from all 
judicial circuits. Needless to say, no bankruptcy judges were included 
in the group. It was chaired by District Judge Wesley Brown (Kansas), a 
member of the Judicial Conference and a former referee-in-bankruptcy.

The Ad Hoc Committee completed its preliminary report on 
April 15, 1977. They transmitted it to the Chief Justice and members 
of the JCUS. It was immediately sent to the leaders of the House and 
Senate subcommittees (and perhaps to the committee members), 
and shortly thereafter to the Attorney General. It was also circulated 
throughout the judiciary. In drafting the preliminary report, the Ad Hoc 
Committee determined that it would oppose the legislation on three 
grounds: the establishment of a specialized bankruptcy court was 
against all trends in judicial administration and court structure, a 
specialized court was entirely unnecessary, and the costs involved in 
creating such a court and elevating the bankruptcy judges could not 
be justi�ed. 22

The Ad Hoc Committee adopted a �ve-part strategy: (1) to seek 
more time; (2) to develop widespread support from the Article III judi-
ciary and the leadership of the American Bar Association, which was 
seen as the most in�uential legal organization in the country; (3) to 
convince Congress that the current system worked well, though a few 
minor changes might be warranted; (4) to oppose an administrative 
agency for bankruptcy cases if it were to be placed in the executive 

	 22.	 JUDicial CONFERENcE OF THE UNiTED STaTES, PREliMiNaRY REPORT OF THE SPEcial 
COMMiTTEE OF THE JUDicial CONFERENcE OF THE UNiTED STaTES TO REViEW H.R. 6, 95TH 
CONGRESS, a LEGiSlaTiVE PROPOSal RElaTiNG TO BaNKRUPTcY ADMiNiSTRaTiON 3 (1977).
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One of the goals of the Ad Hoc Committee was to give the district 
judges more control over the bankruptcy courts, though not transfer to 
the district judges the responsibility of actually handling bankruptcy 
cases. To accomplish this, it proposed combining the of�ces of bank-
ruptcy judge and magistrate and consolidating the clerk’s of�ces under 
the control of the district court clerk. It also called to reinstate the title 
of “referee-in-bankruptcy” in place of “bankruptcy judge,” which had 
been included in the 1973 Rules of Bankruptcy Procedure and which 
was used in the various drafts of bankruptcy legislation pending in 
Congress. This was the exact opposite of the goal of the Commission 
and of the Judges Bill which sought to separate those who heard the 
bankruptcy cases from those who heard appeals from them.

The Administrative Of�ce of U.S. Courts (“AO”) undertook to 
study and then prepare proposed legislation to combine the role of 
magistrate and bankruptcy referee. The draft bill would remove the 
restriction against a full-time referee performing magistrate duties. 
The AO argued that this would curtail the number of low-paying part-
time magistrates and provide backup that could �ll gaps.27

During the next months, the Ad Hoc Committee prepared and 
disseminated several preliminary reports and appointed a drafting 
committee to prepare a bill to go to the Senate. They focused on 
S. 2266, which had been introduced in October 1977, some ten 
months after the House bill. They suggested removing the sec-
tions dealing with clerk’s of�ce employees and substituted the term 
“referee-in-bankruptcy” for “bankruptcy judge” as the preferred title 
for the judicial of�cer who would conduct proceedings. They pre-
sented this through a series of strike-outs to the text of S. 2266. 
On a visual basis, this did not serve the judiciary well. Title II had 
42 pages, and over and over again the term “bankruptcy judge” was 
stricken to be replaced by “referee-in-bankruptcy.”28 By March 1978 it 
was clear to the JCUS Bankruptcy Committee that there would be no 
return to the title “referee” as Congress was uninterested in pursuing 

established the �rst Bankruptcy Appellate Panel, which has operated con-
tinuously since 1979 except for a short interruption after the Northern Pipeline 
decision. The Ninth Circuit has the longest continually-operating BAP in 
the nation. For more information about the proposal and development of the 
BAP, and the key role of Ninth Circuit Chief Judge Browning in that history, 
you may review the article in this volume by Hon. Benjamin P. Hursh and 
M. Jonathan Hayes.
	 27.	 For a detailed description, see Mund, supra note 10, 81 AM. BaNKR. 
L. J.185–88.
	 28.	 Mund, supra note 10, 81 AM. BaNKR. L. J.192 n.71.
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Dewey Bartlett (R-OK) to seek an amendment to the set aside agree-
ment on reaf�rmations. 40

Burger did not intend to kill the bill—just to make sure that it 
had a structure that he found satisfactory. Beyond the “elevation” in 
status of the bankruptcy judges, he objected to a provision that would 
have made the bankruptcy courts adjuncts of the courts of appeals. He 
contacted Attorney General Grif�n Bell and asked him to try to reach a 
compromise between the parties. Bell met with the parties and worked 
out a compromise: they agreed that the bankruptcy court would be 
basically independent, though of�cially an adjunct of the district court 
(rather than of the court of appeals as had been agreed to in the prior 
iteration of the bill). While the President would still nominate bank-
ruptcy judges for fourteen-year terms to be con�rmed by the Senate, 
the President would select his nominees only after giving due con-
sideration to the recommendations of the circuit councils. The JCUS 
would control whether the of�cial court record was to be made by an 
electronic device or the more traditional court reporters. And bank-
ruptcy judges would not be required to be added to the committees 
of the JCUS prior to 1984 when the transition to the new law would be 
complete. The number of bankruptcy judges to sit on the JCUS after 
the transition was reduced from three to two.

Initially, Bell required that appeals go to the district courts, but 
later he changed his mind and accepted the appellate route in the 
House Amendment, which provided for an alternative intermediate 
appeal to a bankruptcy appellate panel made up of sitting bankruptcy 
judges. At �rst, all retirement provisions for bankruptcy judges were 
stricken from the bill, although later Bell agreed to accept the Senate 
retirement proposal during transition. After the meeting, Bell added 
the further provisions that the bankruptcy court could appoint a clerk 
only “based on need” and that the chief judge of the circuit could 
remove bankruptcy judges during transition upon the recommenda-
tion of a merit screening panel. Then Bell met Thurmond and con-
vinced the Senator to release his hold.41 On October 5, the bill passed 
the Senate without a recorded vote.

Time was running out, and unless the House passed this amended 
bill without change, there was a chance that Burger would again con-
vince Thurmond to place a hold. The next day the amended version 

	 40.	 Levin Oral History, p. 18 – “the credit industry had �gured out how 
to make bankruptcy completely ineffective for consumers who wanted to use 
it.” They did this through reaf�rmations where the debtor promised to repay 
the entire loan.
	 41.	 Mund, supra note 10, 81 AM. BaNKR. L. J. 370 n.98.
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of the bill was called up in the House for unanimous consent, but 
this was stopped when several congressmen objected on unrelated 
grounds. They were convinced to withdraw their objections and the bill 
passed without objection.

The ten-day period for the President to sign a bill into law starts 
running only when the enrolled bill is transmitted to him. At the end 
of the 95th Congress, there was a lot of legislation that had to be 
put into proper form and transmitted to the White House, so there 
was no particular rush on this bill. In fact, House Speaker Tip O’Neill 
wanted it slowed down until at least November 1. Bankruptcy Judge 
Saul Seidman, who sat in Hartford, CT, had earned the distain of the 
district court due to an appearance of cronyism and favoritism in bank-
ruptcy case administration, and there were claims that he was arbi-
trary. Seidman’s current six-year term was due to expire at midnight on 
October 31, 1978, and the district judges did not intend to reappoint 
him.42 

The new bankruptcy law extended the terms of all bankruptcy 
judges by six years and that meant that it could not be signed before 
November 1, which was after Seidman’s term had expired. Although 
O’Neill had obtained an agreement with President Carter that this bill 
would not be signed before November 1, he ordered the enrolling clerk 
to delay enrolling it and sending it to the President. But it slipped into 
a group of a hundred bills that O’Neill signed before he left for Rome 
to attend the installation of Pope John Paul II, and on October 25 it was 
received by the White House. The ten-day period for the President to 
sign, veto, or let the bill die by pocket veto began running.

As soon as the bill had passed both Houses, communications 
started rolling into the White House. Thirty-�ve urged the President 
to sign; six requested a veto. Credit managers associations, organized 
labor, the bar, lawyers, and many national bankruptcy groups sup-
ported the bill. Four of the six negative contacts came from Article III 
judges. One congressman opposed the student loan provisions and 
one Louisiana Democrat found it “highly in�ationary, creates a new 
bureaucracy and creates uncertainty for judges.”43 But the major oppo-
sition was from Chief Justice Burger who, on October 27, went so far as 
to have his letter requesting a veto hand-delivered to the White House 
and taken directly to the President. Thus, it did not go through the 
normal process of staff review.

In the letter, the Chief Justice forcefully argued that although 
it was appropriate to increase the number of district and appellate 

	 42.	 Mund, supra note 10, 82 AM. BaNKR. L. J. 176 n.3.
	 43.	 Mund, supra note 10, 82 AM. BaNKR. L. J. 180 n.15.
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court judges by the 152 in the omnibus bill, creating 215 bankruptcy 
judgeships “is wholly unjusti�ed.” Admitting that this merely con-
verted the present referee positions into judgeships, Burger stated 
that as a responsible citizen it was necessary that he point out that 
such an action carried a huge concealed or deferred cost, which would 
be partially created by “grade creep.” Burger then compared the ben-
e�ts being given to bankruptcy judges that were not extended to U.S. 
magistrates and which fairness would require be given to them, result-
ing in a further escalation of costs. The Chief Justice argued that the 
substantive provisions of bankruptcy reform could be reenacted by 
Congress “leaving the administration of bankruptcy essentially as it 
has been and as it was passed by the Senate on September 7, 1978.” 
The Chief Justice attached a copy of the AO estimate of how much 
more H.R. 8200 would cost than S. 2266 ($96 million in non-recurring 
and $46 million in recurring annual costs). Burger made no mention 
of the estimate of the non-partisan Congressional Budget Of�ce that 
the annual cost of H.R. 8200 would be in the amount of $17 million to 
$20 million per year and that the cost of H.R. 8200 was “slightly higher 
than that for S. 2266, primarily because of the inclusion of the U.S. 
Trustees pilot program.”44

While these arguments seem to re�ect the dispassionate analysis 
of an administrator doing his job, other sections of the letter reveal 
an unseemly level of animosity and elitism. Burger blamed the bank-
ruptcy judges for wanting higher status, implying that they somehow 
hoodwinked or controlled Congress to get this bill passed. He used 
the military analogy of promoting all the sergeants-major to the rank 
of captain (an interesting choice to present to Carter, who graduated 
from Annapolis). Burger also argued that the bankruptcy judges would 
retire at age �fty-�ve with fourteen years of service and go out into 
private practice to make excessive compensation.45 The hostile tone 
about bankruptcy judges undercut Burger’s arguments with key White 
House staff.

President Carter sent the letter to Stuart Eizenstat (President 
Carter’s chief domestic policy advisor and executive director of the 
White House domestic policy staff), with a note reading “Stu—I agree.” 
This triggered immediate action by Eizenstat and Robert Lipshutz 
(White House Counsel) to change Carter’s mind. They sought and 
received letters of support from Chairman Rodino, Congressman 

	 44.	 Mund, supra note 10, 82 AM. BaNKR. L. J. 183–34 n.32.
	 45.	 Letter from Chief Justice Warren E. Burger to President Jimmy Carter 
(Oct. 27, 1978) (on �le at Jimmy Carter Presidential Library, Staff Of�ces, Of�ce 
of the Staff Secretary—Presidential Handwriting File, “10/31/78 [2]”, Box 108). 
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Edwards, and Congressman Butler and they obtained a copy of the 
CBO cost estimate. They solicited Senate support for the bill. And they 
requested that Attorney General Bell, a close friend of President Carter, 
urge him to sign the bill.

The last day to sign the bill was midnight on November 6, 1978, 
the day before mid-term elections. Carter was at Camp David, resting 
after his campaign travels. After �ve in the afternoon, Carter sat down 
to work and made a series of quick phone calls to Stuart Eizenstat, 
Frank Moore (assistant to the President for congressional relations), 
Grif�n Bell, and Jody Powell (his press secretary). With �ve hours left, 
at about 7 o’clock on November 6, 1978, President Carter signed the 
Bankruptcy Act of 1978 and the bankruptcy system moved into the 
modern age.




